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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.     Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng a 

j udgment  of  conv i ct i on2 f or  oper at i ng a mot or  vehi c l e whi l e under  

t he i nf l uence of  an i nt oxi cant ,  f i f t h and subsequent  of f ense,  i n 

v i ol at i on of  Wi s.  St at .  § 346. 63( 1) ( a)  ( 2007- 08) . 3 
                                                 

1 St at e v.  Kandut sch,  No.  2009AP1351- CR,  unpubl i shed sl i p 
op.  ( Wi s.  Ct .  App.  Oct .  5,  2010) .  

2 Mar at hon Count y Ci r cui t  Cour t  Judge Pat r i ck  M.  Br ady 
pr esi ded.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 The i nt er est i ng f eat ur e of  t hi s case i s t hat  t he 

def endant ' s convi ct i on r est s ent i r el y on ci r cumst ant i al  evi dence 

because no wi t ness saw hi m oper at i ng a mot or  vehi c l e or  even 

si t t i ng i n a mot or  vehi c l e.   The evi dence t hat  Gr egg Kandut sch 

( Kandut sch)  was oper at i ng a mot or  vehi c l e af t er  heavi l y dr i nki ng 

i s based i n l ar ge par t  upon i nf er ence f r om a r epor t  gener at ed by  

an el ect r oni c moni t or i ng devi ce ( EMD)  t hat  Kandut sch was 

wear i ng.   The r epor t  showed t hat  Kandut sch l ef t  a house i n Ri b 

Mount ai n at  10: 03 p. m.   That  house i s appr oxi mat el y a 15 mi nut e 

dr i ve away f r om a house i n Wausau wher e he was ar r est ed at  10: 23 

p. m. ,  heavi l y i nt oxi cat ed.  

¶3 Focusi ng on t hi s  t i mef r ame,  t he St at e asked a Mar at hon 

Count y j ur y t o dr aw t he i nf er ence t hat  Kandut sch dr ove f r om one 

pl ace t o t he ot her  under  t he i nf l uence of  an i nt oxi cant .  

¶4 Kandut sch admi t s dr i v i ng but  he cl ai ms t he dr i v i ng 

occur r ed ear l i er  i n t he eveni ng——bef or e he began dr i nki ng.    He 

chal l enges bot h t he accur acy and admi ssi bi l i t y  of  comput er  

gener at ed r epor t s der i ved f r om t he EMD.   I n t hi s r evi ew,  he 

pr esent s t wo i ssues:  

( A)  Di d t he c i r cui t  cour t  er r  by admi t t i ng a comput er -

gener at ed r epor t  f r om t he def endant ' s EMD wi t hout  r equi r i ng 

exper t  t est i mony t o est abl i sh t hat  t he EMD pr oduced accur at e and 

r el i abl e t i me- based r epor t s? 

( B)  Di d t he c i r cui t  cour t  er r oneousl y det er mi ne t hat  t he 

el ect r oni c moni t or i ng r epor t  f i t  wi t hi n t he except i on t o t he 

hear say r ul e f or  r ecor ds of  r egul ar l y conduct ed act i v i t y? 

¶5 We concl ude t he f ol l owi ng:  
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( A)  Nei t her  t he EMD i t sel f  nor  t he r epor t  der i ved f r om i t  

i s  so " unusual l y  compl ex or  esot er i c"  t hat  exper t  t est i mony was 

r equi r ed t o l ay a f oundat i on f or  t he admi ssi on of  t he r epor t  as 

evi dence.   The t est i mony of  t wo Depar t ment  of  Cor r ect i ons ( DOC)  

agent s was suf f i c i ent  i n t hi s case t o pr ovi de a f oundat i on f or  

t he r epor t ' s  accur acy and r el i abi l i t y .  

( B)  A comput er - gener at ed r epor t  i s  not  hear say when i t  i s  

t he r esul t  of  an aut omat ed pr ocess f r ee f r om human i nput  or  

i nt er vent i on.   Al t hough t he EMD r epor t  was not  hear say,  i t  was 

subj ect  t o t he aut hent i cat i on r equi r ement s of  Wi s.  St at .  

§ 909. 015( 9) .   The r epor t  was pr oper l y aut hent i cat ed t hr ough t he 

t est i mony of  t he t wo DOC agent s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶6 At  10: 23 p. m.  on June 19,  2006,  sever al  Ci t y of  Wausau 

pol i ce of f i cer s and t wo Mar at hon Count y deput i es r esponded t o a 

911 cal l  f r om Kandut sch' s est r anged wi f e t hat  someone was t r y i ng 

t o br eak i nt o her  home.   When t he of f i cer s ar r i ved on t he scene,  

t hey di scover ed Kandut sch i nsi de t he home,  havi ng sust ai ned 

ser i ous i nj ur i es f r om br eaki ng a gl ass door .    

¶7 Kandut sch was t r anspor t ed t o t he hospi t al  f or  

t r eat ment  of  hi s i nj ur i es,  and a bl ood dr aw t her e r eveal ed a 

bl ood al cohol  cont ent  of  . 23 per cent .   At  t he hospi t al ,  he was 

pl aced under  ar r est  f or  oper at i ng whi l e i nt oxi cat ed.   The pol i ce 

concl uded t hat  Kandut sch had dr i ven a vehi c l e whi l e i nt oxi cat ed 

because,  when asked how Kandut sch ar r i ved at  her  home,  

Kandut sch' s wi f e expl ai ned t hat  he woul d have dr i ven a gr een 
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van,  and l at er  she i dent i f i ed t he vehi c l e par ked i n a near by 

l ot .    

¶8 Kandut sch was subsequent l y char ged wi t h oper at i ng a 

mot or  vehi c l e on a hi ghway whi l e under  t he i nf l uence of  an 

i nt oxi cant ,  f i f t h and subsequent  of f ense,  cont r ar y t o Wi s.  St at .  

§§ 346. 63( 1) ( a) ,  346. 65( 2) ( cm) 5. ,  and 939. 50( 3) ( h) . 4  

¶9 At  t r i al ,  t he di sput ed i ssue concer ned whet her  

Kandut sch oper at ed t he vehi c l e bef or e or  af t er  he consumed 

al cohol .   At  t he t i me of  t he i nci dent ,  Kandut sch was super vi sed 

by an el ect r oni c moni t or i ng syst em t hr ough t he DOC.   The St at e 

r el i ed on a comput er  r epor t  gener at ed by t he EMD t hat  pur por t ed 

t o show when Kandut sch was i n and out  of  r ange of  a moni t or  i n 

Ri b Mount ai n on t he day i n quest i on t o est abl i sh a t i mef r ame 

showi ng t hat  Kandut sch must  have been i nt oxi cat ed at  t he t i me he 

dr ove t o hi s wi f e' s home.    

¶10 The r epor t  i ncl uded a not at i on showi ng t hat  Kandut sch 

was " out  of  r ange"  at  22: 03,  or  10: 03 p. m. ,  on June 19,  2006.   

The di st ance bet ween Kandut sch' s  mot her ' s home,  i n Ri b Mount ai n,  

t o hi s wi f e' s home,  i n Wausau,  was appr oxi mat el y a 15- mi nut e 

dr i ve.   The 911 cal l  f r om Kandut sch' s wi f e was r ecei ved at  10: 23 

p. m.  on t he ni ght  i n quest i on.   Because Kandut sch was hi ghl y 

i nt oxi cat ed at  t he t i me t he of f i cer s ar r i ved on t he scene,  

                                                 
4 Kandut sch was al so char ged wi t h cr i mi nal  t r espass wi t h a 

domest i c abuse enhancer  and cr i mi nal  damage,  cont r ar y t o Wi s.  
St at .  §§ 943. 14 and 968. 075( 1) ( a) .   Af t er  a mi st r i al  and an 
i nt er l ocut or y appeal ,  Kandut sch pl eaded no cont est  t o t hese 
char ges and was convi ct ed.   He does not  appeal  t hese 
convi ct i ons.  
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shor t l y af t er  t he 911 cal l ,  t he St at e t heor i zed t hat  Kandut sch 

must  have been i nt oxi cat ed bef or e he l ef t  hi s mot her ' s home and 

began dr i v i ng.  

¶11 The t heor y of  Kandut sch' s def ense,  on t he ot her  hand,  

was t hat  he di d not  become i nt ox i cat ed unt i l  af t er  he had dr i ven 

t o hi s wi f e' s home.   He t est i f i ed at  t r i al  t hat  he l ef t  hi s 

mot her ' s home a l i t t l e af t er  9: 00 p. m. ,  ar r i v i ng at  hi s wi f e' s 

home ar ound 9: 35 p. m.   When he i ni t i al l y  knocked on hi s wi f e' s 

door ,  no one answer ed,  so he pr oceeded t o wal k t o a t aver n 

cal l ed t he Cop Shop about  t hr ee bl ocks away.   

¶12 Kandut sch f ur t her  t est i f i ed t hat ,  once at  t he bar ,  he 

consumed $20. 00 wor t h of  Sout her n Comf or t  whi skey l i queur  and a 

pi t cher  of  beer .   Af t er  consumi ng t he al cohol ,  he wal ked back t o 

hi s wi f e' s home,  and i t  was at  t hat  poi nt  t he br eak- i n occur r ed.   

Kandut sch t est i f i ed t hat ,  al t hough he was i n f act  out  of  r ange 

at  10: 03 p. m. ,  t he EMD r epor t  was i naccur at e,  because he had 

act ual l y l ef t  hi s mot her ' s home at  9: 10 p. m.   He di d,  however ,  

concede on cr oss exami nat i on t hat  t he ot her  t i mes l i s t ed on t he 

r epor t  showi ng when he went  i n or  out  of  r ange wer e al l  

accur at e.  

¶13 I n l ayi ng t he f oundat i on f or  t he EMD r epor t  t o be 

admi t t ed i nt o evi dence,  Kandut sch' s pr obat i on agent ,  Amy 

Kl ar kowski  ( Kl ar kowski ) ,  descr i bed t he pr ogr am as a syst em 

consi st i ng of  a home moni t or i ng uni t  and a r adi o f r equency 

devi ce,  usual l y at t ached t o t he per son' s ankl e.   Kl ar kowski  

t est i f i ed t hat  t he moni t or i ng uni t  has a r ange of  about  150 f eet  
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and i s connect ed by t el ephone t o an el ect r oni c moni t or i ng cent er  

st af f ed by t he DOC.    

¶14 Kl ar kowski  al so t est i f i ed i n det ai l  about  how an EMD 

i s set  up and ver i f i ed.    

Q:  What  syst ems ar e i n pl ace t o ver i f y t hat  t hi s 
moni t or i ng uni t  and t he RF [ r adi o f r equency devi ce]  
ar e wor ki ng pr oper l y begi nni ng wi t h i nst al l at i on,  how 
can you ensur e t hey' r e wor ki ng pr oper l y? 

A:  When an i ndi v i dual  i ni t i al l y  i s  hooked up on t he 
El ect r oni c Moni t or i ng Pr ogr am .  .  .  I ' m goi ng t o cal l  
t he moni t or i ng cent er  and per sonal l y speak wi t h an 
agent  t her e and ver i f y t hat  t he RF has been pr oper l y 
pl aced on t he i ndi v i dual ' s ankl e .  .  .  I ' m al so goi ng 
t o ver i f y t hat  t hi s home moni t or i ng uni t  was pr oper l y 
i nst al l ed and t hat  t her e ar e no i ssues,  whi ch i s 
cal l ed a good hookup.  

 I ' m al so goi ng t o r ecei ve a f ax f r om t he home 
moni t or i ng uni t  di r ect l y t o my of f i ce i ndi cat i ng bot h 
of  t hose t hi ngs,  t hat  t her e was a c l osed st r ap on t he 
RF,  and t hat  t he home moni t or i ng uni t  was pr oper l y 
i nst al l ed and t her e ar e no i ssues. 5 

¶15 Kl ar kowski  expl ai ned t hat  any movement  by t he r adi o 

f r equency devi ce i n and out  of  t he moni t or i ng uni t ' s  r ange i s 

not ed on comput er - gener at ed r epor t s at  t he DOC moni t or i ng cent er  

                                                 
5 Kl ar kowski  t est i f i ed t hat  t he EMD assi gned t o Kandut sch 

was i nst al l ed on Apr i l  11,  2006,  and t hat  she r ecei ved a f ax 
conf i r mi ng i t s pr oper  i nst al l at i on and f unct i oni ng t he same day.   
Kl ar kowski  f ur t her  t est i f i ed t hat  t he uni t  was wor ki ng pr oper l y 
t he day bef or e t he i nci dent  i n quest i on,  on June 18,  2006.   She 
t est i f i ed t hat  t he moni t or i ng cent er  sent  out  sever al  " hel l o"  
s i gnal s t o Kandut sch' s devi ce,  but  t he t el ephone l i ne was 
r epor t ed busy.   A war r ant  di d not  i ssue,  however ,  because t he 
DOC and t he moni t or i ng cent er  wer e awar e t hat  Kandut sch was i n 
j ai l  at  t he t i me,  f r om June 15 t o June 18,  2006.   Her  t est i mony 
was not  f ul l y  devel oped on t hi s subj ect  because t he ci r cui t  
cour t  had pr evi ousl y or der ed t hat  t he subj ect  of  Kandut sch' s  
pr obat i on was not  t o be i nt r oduced bef or e t he j ur y.  
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i n Madi son.   When asked about  t he syst em' s r el i abi l i t y ,  

Kl ar kowski  t est i f i ed t hat  el ect r oni c moni t or i ng i s commonl y used 

t hr oughout  t he st at e,  and t hat  she had never  had any pr obl ems 

wi t h i t s f unct i oni ng.   The syst em i s desi gned t o keep wor ki ng 

despi t e power  out ages or  at t empt s t o r emove t he ankl e br acel et .   

Kl ar kowski  had been empl oyed by t he DOC f or  f i ve year s and had 

per sonal l y super vi sed 30- 35 i ndi v i dual s t hr ough t he el ect r oni c 

moni t or i ng syst em.   She t est i f i ed t hat  not  onl y had she never  

had any pr obl ems wi t h a uni t  her sel f ,  but  al so had never  hear d 

of  a uni t  gener at i ng a f al se r epor t .    

¶16 Kl ar kowski ' s DOC super vi sor ,  Agent  Mi chael  Wi l l i ams 

( Wi l l i ams) ,  al so t est i f i ed at  t r i al .   He expl ai ned t hat  t he 

el ect r oni c moni t or i ng syst em i s  a r out i ne super vi s i on t ool  and 

t hat  he has used i t  f or  20 year s. 6  I n t hat  t i me,  he had never  

hear d of  a f aul t y uni t  or  r epor t  dur i ng hi s empl oyment  wi t h t he 

DOC.   Wi l l i ams f ur t her  t est i f i ed t hat  t he par t i cul ar  EMD uni t  

used t o super vi se Kandut sch had been r ei ssued t o super vi se 

anot her  i ndi v i dual  i n Ashl and Count y.   

¶17 Af t er  t he t est i mony by Kl ar kowski  and Wi l l i ams,  t he 

St at e moved t o i nt r oduce i nt o evi dence t he EMD r epor t  f r om 

                                                 
6 El ect r oni c moni t or i ng was t he subj ect  of  a compr ehensi ve 

r epor t  pr epar ed by t he Legi s l at i ve Ref er ence Bur eau as ear l y as 
1988.   El ect r oni cal l y Moni t or ed Home Conf i nement :  A New 
Al t er nat i ve t o I mpr i sonment ,  Legi s l at i ve Ref er ence Bur eau 
I nf or mat i onal  Bul l et i n 88- I B- 6,  December  1988.   Wi sconsi n began 
usi ng el ect r oni c moni t or i ng i n Apr i l  1987 as par t  of  a f eder al l y 
f unded pi l ot  pr ogr am desi gned t o eval uat e i nt ensi ve super vi s i on 
of  of f ender s,  i d. ,  and el ect r oni c moni t or i ng has been used by 
t he DOC cont i nual l y s i nce t hat  t i me.   
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Kandut sch' s uni t  t he ni ght  of  June 19.   The summar y r epor t s 

i ndi cat ed Kandut sch' s RF t r ansmi t t er  went  out  of  r ange at  10: 03 

p. m.   Kandut sch obj ect ed t o t he summar y r epor t s,  ar gui ng t hat  

t he St at e suppl i ed an i nsuf f i c i ent  f oundat i on f or  t hem,  and t hat  

t hey wer e i nadmi ssi bl e hear say.   The ci r cui t  cour t  admi t t ed t he 

exhi bi t s af t er  concl udi ng t hey wer e pr oper l y aut hent i cat ed and 

gener at ed i n t he or di nar y cour se of  busi ness as an except i on t o 

t he hear say r ul e.   At  t he concl usi on of  t r i al ,  a j ur y convi ct ed 

Kandut sch of  dr i v i ng whi l e under  t he i nf l uence of  al cohol ,  f i f t h 

and subsequent  of f ense.   

¶18 On appeal ,  Kandut sch ar gued t hat  t he c i r cui t  cour t  

er r ed by admi t t i ng t he summar y r epor t s wi t hout  any cor r espondi ng 

exper t  t est i mony est abl i shi ng t he accur acy and r el i abi l i t y  of  

t he el ect r oni c moni t or i ng syst em.   The cour t  of  appeal s hel d 

t hat  t he syst em' s oper at i on i s not  so " unusual l y compl ex or  

esot er i c"  as t o demand t he assi st ance of  exper t  t est i mony.   

Kandut sch,  No.  2009AP1351- CR,  ¶10.   The cour t  f ur t her  hel d t hat  

t he r epor t  was not  hear say because i t  was not  made by a human 

decl ar ant .   I d. ,  ¶1.    

¶19 Because t he r epor t  was not  hear say,  t he aut hent i cat i on 

r equi r ement  was sat i sf i ed by t he pr oponent  pr esent i ng pr oof  

suf f i c i ent  t o suppor t  a f i ndi ng by t he cour t  t hat  " t he mat t er  i n 

quest i on i s what  i t s pr oponent  c l ai ms. "   Wi s.  St at .  § 909. 01.   

The cour t  of  appeal s hel d t hat  t he St at e pr esent ed suf f i c i ent  

evi dence t o aut hent i cat e t he r epor t ,  because Agent s Kl ar kowski  

and Wi l l i ams t est i f i ed t hat  t he DOC has used t he pr ogr am si nce 

1987,  r el i es on i t  t o super vi se about  2, 000 peopl e on any gi ven 
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day,  and has never  exper i enced a mal f unct i on.   Kandut sch,  No.  

2009AP1351- CR,  ¶12.   The cour t  of  appeal s al so not ed t hat  t her e 

was t est i mony t hat  t he DOC t akes measur es t o ver i f y t he EMD' s 

successf ul  set - up and cont i nual  f unct i oni ng.   I d. ,  ¶¶13- 14.   

Kl ar kowski  al so t est i f i ed t o t he r el i abi l i t y  of  Kandut sch' s 

speci f i c  EMD.   I d. ,  ¶15.    

¶20 The cour t  of  appeal s al so r ej ect ed Kandut sch' s 

ar gument  t hat  t he evi dence pr esent ed was unr el i abl e because 

nei t her  Kl ar kowski  nor  Wi l l i ams wer e cer t i f i ed i n t he EMD' s use.   

I d. ,  ¶17.   The cour t  sai d hi s ar gument  f ai l ed because:  ( 1)  t her e 

i s no cer t i f i cat i on pr ocess f or  el ect r oni c moni t or i ng;  ( 2)  

cer t i f i cat i on i s not  r equi r ed t o use t he devi ce;  and ( 3)  bot h 

Kl ar kowski  and her  super vi sor  had a gr eat  amount  of  exper i ence 

wi t h t he syst em.   I d.   

¶21 Last l y,  Kandut sch ar gued t hat  t he summar y r epor t s wer e 

i nadmi ssi bl e hear say.   I d. ,  ¶18.   The cour t  of  appeal s hel d,  

however ,  t hat  hear say under  Wi s.  St at .  § 908. 01( 1) - ( 3)  can come 

onl y f r om a " per son, "  and t he r epor t  was mer el y an aut omat ed 

pr ocess f r ee of  human i nt er vent i on.   I d. ,  ¶¶18- 20.   The cour t  of  

appeal s consequent l y af f i r med t he ci r cui t  cour t  j udgment .   I d. ,  

¶20.    

¶22 Kandut sch pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Januar y 12,  2011.   

I I .  STANDARD OF REVI EW 

¶23 Whet her  exper t  t est i mony was r equi r ed t o est abl i sh t he 

accur acy and r el i abi l i t y  of  t he EMD r epor t  i nvol ves an 

evi dent i ar y r ul i ng by t he c i r cui t  cour t .   The ci r cui t  cour t  has 
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" br oad di scr et i on t o admi t  or  excl ude evi dence, "  and i t s  

deci s i on wi l l  be over t ur ned onl y i f  t her e has been an er r oneous 

exer ci se of  di scr et i on.   St at e v.  Nel i s,  2007 WI  58,  ¶26,  300 

Wi s.  2d 415,  733 N. W. 2d 619 ( i nt er nal  c i t at i ons and quot at i ons 

omi t t ed) .   We wi l l  uphol d t he c i r cui t  cour t ' s  deci s i on " t o admi t  

or  excl ude evi dence i f  t he c i r cui t  cour t  exami ned t he r el evant  

f act s,  appl i ed a pr oper  l egal  st andar d,  and,  usi ng a 

demonst r at ed r at i onal  pr ocess,  r eached a r easonabl e concl usi on. "   

Mar t i ndal e v.  Ri pp,  2001 WI  113,  ¶28,  246 Wi s.  2d 67,  629 

N. W. 2d 698 ( c i t i ng Gl assey v.  Cont ' l  I ns.  Co. ,  176 Wi s.  2d 587,  

608,  500 N. W. 2d 295 ( 1993) ;  Loy v.  Bunder son,  107 Wi s.  2d 400,  

414- 15,  320 N. W. 2d 175 ( 1982) ) .  

¶24 The admi ssi bi l i t y  of  al l eged hear say st at ement s al so 

i s a di scr et i onar y deci s i on.   St at e v.  Mayo,  2007 WI  78,  ¶31,  

301 Wi s.  2d 642,  734 N. W. 2d 115.   Whet her  t he c i r cui t  cour t  

empl oyed t he pr oper  l egal  st andar d i s a quest i on we consi der  de 

novo.   Am.  Fami l y Mut .  I ns.  Co.  v.  Gol ke,  2009 WI  81,  ¶18,  319 

Wi s.  2d 397,  768 N. W. 2d 729 ( c i t i ng Gar f oot  v.  Fi r eman' s Fund 

I ns.  Co. ,  228 Wi s.  2d 707,  717,  599 N. W. 2d 411 ( Ct .  App.  1999) ) .  

I I I .  ANALYSI S 

¶25 We consi der  f i r st  whet her  exper t  t est i mony was 

r equi r ed t o l ay t he f oundat i on f or  t he EMD r epor t  t o be pr oper l y  

i nt r oduced i nt o evi dence.   To t hi s end,  we r evi ew t he 

ci r cumst ances i n whi ch we have adopt ed or  r ej ect ed a r equi r ement  

of  exper t  t est i mony.   We al so consi der  t he nat ur e of  t he 

el ect r oni c moni t or i ng syst em and t he EMD i t sel f .   We next  

addr ess whet her  t he r epor t  const i t ut es hear say.  
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A.  Exper t  Test i mony 

¶26 I n Wi sconsi n,  exper t  t est i mony i s gener al l y admi ssi bl e 

i n t he c i r cui t  cour t ' s  di scr et i on i f  t he wi t ness i s qual i f i ed t o 

t est i f y and t he t est i mony woul d hel p t he t r i er  of  f act  

under st and t he evi dence or  det er mi ne a f act  at  i ssue. 7  Wi s.  

St at .  § 907. 02;  see al so Wei ss v.  Uni t ed Fi r e & Cas.  Co. ,  197 

Wi s.  2d 365,  378,  541 N. W. 2d 753 ( 1995)  ( c i t i ng Ker kman v.  

Hi nt z,  142 Wi s.  2d 404,  422- 23,  418 N. W. 2d 795 ( 1988) ;  St at e v.  

Fr i edr i ch,  135 Wi s.  2d 1,  15,  398 N. W. 2d 763 ( 1987) ) .  

¶27 Cour t s have l ong r ecogni zed t hat  cer t ai n k i nds of  

evi dence ar e mor e di f f i cul t  t han ot her s f or  j ur or s t o wei gh and 

compr ehend wi t hout  t he benef i t  of  exper t  t est i mony.   Wei ss,  197 

Wi s.  2d at  378.   I n such ci r cumst ances,  a c i r cui t  cour t  may 

pr oper l y gr ant  a par t y ' s mot i on t o keep t he case f r om t he j ur y  

unl ess such exper t  t est i mony i s pr ovi ded.   I d.  at  378- 79.    

¶28 Cl osi ng down a t r i al  i s  not  t o be t aken l i ght l y,  whi ch 

i s why t he r equi r ement  of  exper t  t est i mony i s an ext r aor di nar y 

one.   Raci ne Cnt y.  v.  Or acul ar  Mi l waukee,  I nc. ,  2010 WI  25,  ¶28,  

323 Wi s.  2d 682,  781 N. W. 2d 88.   A c i r cui t  cour t  shoul d t ake 

t hi s " ext r aor di nar y st ep"  onl y when t he i ssues bef or e t he j ur y 

                                                 
7 Thi s st at ement  i s consi st ent  wi t h t he st at e of  t he l aw of  

Wi sconsi n at  t he t i me of  Kandut sch' s t r i al  and t he ci r cui t  
cour t ' s  evi dent i ar y r ul i ngs at  i ssue i n t hi s case.   I n l at e 
Januar y 2011,  t he Wi sconsi n Legi s l at ur e amended Wi s.  St at .  
§ 907. 02 t o adopt  t he Dauber t  r el i abi l i t y  st andar d embodi ed i n 
Feder al  Rul e of  Evi dence 702.   See Dauber t  v.  Mer r el l  Dow 
Phar m. ,  I nc. ,  509 U. S.  579 ( 1993) .   Because we do not  f i nd 
exper t  t est i mony t o be r equi r ed,  i t  i s  not  necessar y t o consi der  
t he appl i cabi l i t y  of  newl y- amended § 907. 02 t o t he f act s of  t hi s 
case.  
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ar e " unusual l y compl ex or  esot er i c. "   I d.  ( quot i ng Whi t e v.  

Leeder ,  149 Wi s.  2d 948,  960,  440 N. W. 2d 557 ( 1989) ;  see al so 

Net zel  v.  St at e Sand & Gr avel  Co. ,  51 Wi s.  2d 1,  7,  186 N. W. 2d 

258 ( 1971) ;  Ci t y of  Cedar bur g Li ght  & Wat er  Comm' n,  33 

Wi s.  2d 560,  567,  148 N. W. 2d 13 ( 1967) ) .   I n ot her  wor ds,  t he 

c i r cui t  cour t  must  f i r st  f i nd t hat  t he under l y i ng i ssue i s " not  

wi t hi n t he r eal m of  t he or di nar y exper i ence of  manki nd. "   Cr amer  

v.  Theda Cl ar k Mem.  Hosp. ,  45 Wi s.  2d 147,  150,  172 N. W. 2d 427 

( 1969) .  

¶29 I n consi der i ng what  const i t ut es t he " or di nar y 

exper i ence of  manki nd" ——i . e. ,  t he aver age j ur or ——cour t s have not  

t ai l or ed t hi s st andar d t o t he l owest  common denomi nat or .   

Rat her ,  cour t s at t empt  t o eval uat e,  on a case- by- case basi s,  

whet her  exper t  t est i mony i s r equi r ed because t he i ssue i s 

out si de t he r eal m of  l ay compr ehensi on.   See,  e. g. ,  Whi t e,  149 

Wi s.  2d at  960.   When an i ssue can be det er mi ned " by common 

knowl edge"  t he c i r cui t  cour t  shoul d al l ow t he i ssue t o go t o a 

j ur y wi t hout  f i r st  r equi r i ng exper t  t est i mony.   Cr amer ,  45 

Wi s.  2d at  154.  

¶30 Even i n t he cont ext  of  i ssues i nvol v i ng medi cal  car e,  

t hi s cour t  has not  al ways r equi r ed exper t  t est i mony.   For  

exampl e,  i n Kuj awski  v.  Ar bor  Vi ew Heal t h Car e Ct r . ,  139 

Wi s.  2d 455,  468,  407 N. W. 2d 249 ( 1987) ,  t he cour t  concl uded 

t hat  exper t  t est i mony was not  necessar y t o est abl i sh t he 

st andar d of  car e i n t he cont ext  of  a nur si ng home' s deci s i on not  

t o r est r ai n a wheel chai r - bound pat i ent .   Si mi l ar l y,  i n Tr ogun v.  

Fr ucht man,  58 Wi s.  2d 569,  601,  604,  207 N. W. 2d 297 ( 1973) ,  t he 
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cour t  r el i ed on t he j ur y ' s l ay compr ehensi on of  " mat er i al  r i sk"  

when det er mi ni ng what  a physi c i an shoul d have di scl osed t o hi s 

pat i ent  i n or der  t o obt ai n i nf or med consent .    

¶31 I n Whi t e,  t he cour t  was pr esent ed wi t h t he ar gument  

t hat  t echni cal  exper t  t est i mony was r equi r ed t o est abl i sh causal  

negl i gence on t he par t  of  t he owner  of  a bul l  t hat  i nj ur ed t he 

pl ai nt i f f .   Whi t e,  149 Wi s.  2d at  960.   At  t r i al ,  t he par t i es 

v i gor ousl y di sput ed whet her  t he bul l  was kept  or  mai nt ai ned i n a 

negl i gent  manner ,  i ncl udi ng whet her  " r i ngi ng t he bul l  and 

pl aci ng a chai n i n i t s nose"  woul d have made t he ani mal  mor e 

doci l e and l ess l i kel y t o at t ack.   I d.   The cour t  r ej ect ed t he 

ar gument  t hat  exper t  t est i mony was r equi r ed,  f i ndi ng t hi s i ssue 

squar el y wi t hi n t he r eal m of  l ay compr ehensi on.   I d.   No i nqui r y  

was made as t o whet her  t he aver age j ur or  woul d appr eci at e t he 

nuances of  ani mal  psychol ogy or  behavi or  modi f i cat i on or  t he 

br eedi ng pr opensi t i es of  unr i nged bul l s.   Rat her ,  t he cour t  t ook 

a common sense appr oach t o whet her  t he j ur y coul d eval uat e t he 

conf l i c t i ng t est i mony wi t h whi ch i t  was pr esent ed.   See i d.  at  

959- 60.  

¶32 Si mi l ar l y,  t he cour t  concl uded i n Wei ss t hat ,  i n t he 

cont ext  of  a bad f ai t h t or t  c l ai m,  an i nsur ed i s not  r equi r ed t o 

pr esent  exper t  t est i mony t o demonst r at e what  a r easonabl e 

i nsur er  woul d have done under  t he c i r cumst ances.   197 Wi s.  2d at  

381- 83.   The pl ai nt i f f  i n Wei ss br ought  sui t  agai nst  Uni t ed 

Fi r e,  hi s i nsur er ,  f or  bad f ai t h r ef usal  t o honor  hi s c l ai m when 

hi s house was compl et el y gut t ed by a f i r e.   I d.  at  375- 76.   At  

t r i al  Uni t ed Fi r e moved t o di smi ss t he pl ai nt i f f ' s  c l ai m because 
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he had not  pr esent ed exper t  t est i mony r egar di ng t he 

r easonabl eness of  Uni t ed Fi r e' s deni al  of  hi s c l ai m.   I d.  at  

376.   The cour t  r ej ect ed a cat egor i cal  r ul e,  r el y i ng i nst ead on 

t he ci r cui t  cour t ' s  di scr et i on as t o whet her  t he c l ai m i nvol ved 

f act s and ci r cumst ances beyond t he ken of  t he aver age j ur or .   

I d.   Under  t he par t i cul ar  f act s of  Wei ss,  t he cour t  det er mi ned:  

The aver age j ur or  coul d have det er mi ned,  wi t hout  t he 
benef i t  of  an exper t  wi t ness,  whet her  Uni t ed Fi r e 
act ed r easonabl y when i t s own i nvest i gat or  f ai l ed t o 
r epor t  hi s t aki ng of  el ect r i cal  wi r es f r om t he scene,  
when i t  f ai l ed t o consi der  t he f i r e chi ef ' s conc l usi on 
t hat  t he f i r e was not  caused by ar son,  when i t  f ai l ed 
t o consi der  t he el ect r i cal  wi r i ng of  t he house,  when 
i t  f ai l ed t o pr ocur e f ul l  f i nanci al  i nf or mat i on 
concer ni ng t he pl ai nt i f f ,  and when i t  f ai l ed t o 
consi der  t hat  t he pr emi ses wer e under i nsur ed.  

I d.  at  387.   

¶33 Kandut sch ar gues we shoul d r each t he same r esul t  as 

t he cour t  of  appeal s di d i n St at e v.  Doer r ,  229 Wi s.  2d 616,  599 

N. W. 2d 897 ( Ct .  App.  1999) ,  and hol d t hat  t he EMD r equi r ed 

exper t  t est i mony t o l ay a f oundat i on of  accur acy and 

r el i abi l i t y .  

¶34 I n Doer r ,  t he cour t  of  appeal s consi der ed a chal l enge 

r egar di ng t he use of  evi dence of  a pr el i mi nar y br eat h t est  

( PBT) .   I d.  at  619.   The def endant  chal l enged t he use of  PBT 

evi dence on t he gr ounds t hat  t he St at e f ai l ed t o pr ovi de exper t  

t est i mony t o suppor t  t he t est .   I d.  at  623.   The cour t  of  

appeal s concl uded t hat  t he St at e shoul d have pr esent ed evi dence 

r egar di ng t he accur acy and r el i abi l i t y  of  t he PBT because t he 

devi ce was not  i ncl uded on t he Depar t ment  of  Tr anspor t at i on' s 
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l i s t  of  appr oved i nst r ument s,  and f ur t her ,  t he PBT was a 

sci ent i f i c  devi ce r equi r i ng exper t  t est i mony t o al l ow t he j ur y  

t o i nt er pr et  t he evi dence.   I d.  at  624- 25.  

¶35 Si gni f i cant l y,  t he cour t  of  appeal s poi nt ed out  t hat  

t he t est i mony by one of  t he of f i cer s who admi ni st er ed t he PBT 

pr ovi ded onl y a concl usor y expl anat i on of  t he devi ce:  " I t  

measur es t he amount  of  bl ood al cohol  t hat  you have i n your  bl ood 

syst em,  but  i t  measur es i t  f r om your  l ungs .  .  .  . [ The]  

machi ne .  .  .  wi l l  det ect  .  .  .  how much al cohol  t her e was i n 

t he bl ood f r om [ t he]  def endant ' s br eat h. "   I d.  at  625.   Thi s  

t est i mony was deemed i nsuf f i c i ent  t o l ay a pr oper  sci ent i f i c  

f oundat i on f or  t he j ur y because i t  di d not  est abl i sh t hat  t he 

PBT anal ysi s was " accur at e and achi eved t hr ough an accept ed 

sci ent i f i c  met hod. "   I d.    

¶36 As t he cour t  of  appeal s not ed,  however ,  t he deci s i on 

i n Doer r  f ocused pr i mar i l y on whet her  t he Depar t ment  of  

Tr anspor t at i on had appr oved t he devi ce f or  chemi cal  anal ysi s of  

an i ndi v i dual ' s br eat h,  not  t he par t i cul ar  compl exi t y of  t he PBT 

devi ce.   I d.  at  624- 25;  see al so Wi s.  St at .  § 343. 305( 6) ( b) .    

¶37 I n t hi s case,  t he t echnol ogy under l y i ng t he EMD and 

t he dai l y summar y r epor t  i s  wel l  wi t hi n t he compr ehensi on of  t he 

aver age j ur or .  

¶38 The el ect r oni c moni t or i ng syst em at  i ssue her e 

i nvol ves t he i nt er sect i on of  t wo pr ocesses:  ( 1)  t r ansmi ssi on of  

a r adi o s i gnal  f r om t he r adi o f r equency devi ce at t ached t o t he 

subj ect ' s per son t o t he r ecei ver  i n t he home moni t or i ng uni t ;  

and ( 2)  t r ansmi ssi on of  i nf or mat i on f r om t he r ecei ver  i n t he 
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home moni t or i ng uni t  t o t he moni t or i ng cent er  i n Madi son t hr ough 

a t el ephone l i ne.   These t echnol ogi es i nt er sect  when t he home 

moni t or i ng uni t  r egi st er s t he absence of  a r adi o s i gnal  emi t t ed 

f r om t he r adi o f r equency devi ce when t hat  devi ce——at t ached t o 

t he super vi sed i ndi v i dual ——goes out  of  r ange.   The home 

moni t or i ng uni t  t hen communi cat es t he absence of  a s i gnal  t o t he 

moni t or i ng cent er  v i a t el ephone.   At  t he moni t or i ng cent er ,  t he 

i nf or mat i on sent  v i a t el ephone i s r ecor ded by a comput er .   

Kandut sch ar gues t hat ,  whi l e r adi o s i gnal s and t el ephone 

connect i ons ar e wel l - known t echnol ogi es easi l y under st ood by 

j ur or s wi t hout  t he ai d of  exper t s,  t he i nt er pl ay of  t hese 

t echnol ogi es i n ef f ect  cr eat es a " new"  t echnol ogy t hat  i s not  so 

r eadi l y under st ood.  

¶39 We do not  f i nd t hi s ar gument  per suasi ve.   As t he cour t  

of  appeal s not ed:   

The cor dl ess t el ephone,  i n exi st ence f or  over  
t hr ee decades,  uses t he same t echnol ogi es as t he 
el ect r oni c moni t or i ng syst em.   The base st at i on of  t he 
t el ephone conver t s i nf or mat i on i t  r ecei ves over  a 
st andar d phone connect i on t o an FM r adi o s i gnal  whi ch 
i s t hen br oadcast ed t o a wi r el ess handset ,  and vi ce 
ver sa.  .  .  .  Ul t i mat el y,  t he t el ephone company 
document s cal l s pl aced and r ecei ved on a bi l l  t hat ,  
l i ke t he dai l y summar y r epor t s at  i ssue i n t hi s case,  
i s gener at ed by comput er .  

Kandut sch,  2009AP1351- CR,  ¶10 n. 3 ( c i t i ng Cr ai g Fr eudenr i ch,  

Ph. D. ,  How Cor dl ess Tel ephones Wor k,  howst uf f wor ks. com ( Dec.  11,  

2000) ,  ht t p: / / el ect r oni cs. howst uf f wor ks. com/ cor dl ess 

t el ephone. ht m) .  



No.    2009AP1351- CR 

17 
 

¶40 Thi s anal ogy i s  di r ect l y on poi nt  and pr ovi des a 

common sense per spect i ve on t he evi dence t he St at e sought  t o 

i nt r oduce i n t hi s case.   The i nt er sect i on of  r adi o s i gnal s and 

t el ephone connect i ons does not  conver t  t he EMD i nt o an i ssue so 

" unusual l y compl ex or  esot er i c"  t hat  t he j ur y r equi r ed t he ai d 

of  exper t  t est i mony t o i nt er pr et  t he i nf or mat i on.   Accor di ngl y,  

we decl i ne t o t ake t he ext r aor di nar y st ep of  r equi r i ng exper t  

t est i mony t o i nt r oduce evi dence of  t he EMD at  i ssue her e.  

¶41 Even wher e exper t  t est i mony i s not  r equi r ed,  t he 

pr oponent  of  non- t est i moni al  evi dence i s usual l y  r equi r ed t o l ay 

t he f oundat i on f or  t he admi ssi bi l i t y  of  t hat  evi dence t hr ough 

l ay wi t nesses.  The admi ssi bi l i t y  of  t he EMD r epor t  i s  gover ned 

by Wi s.  St at .  §§ 909. 01 and 909. 015.   A f oundat i on f or  

admi ssi bi l i t y  i s  l ai d under  § 909. 01 " by evi dence suf f i c i ent  t o 

suppor t  a f i ndi ng t hat  t he mat t er  i n quest i on i s what  t he 

pr oponent  c l ai ms. "   Sect i on 909. 015 pr ovi des " [ b] y way of  

i l l ust r at i on onl y,  and not  by way of  l i mi t at i on, "  exampl es of  

how t o sat i sf y t he r equi r ement s of  § 909. 01.   Among t he exampl es 

of  aut hent i cat i on and i dent i f i cat i on,  t he st at ut e suggest s:  

( 9)  Pr ocess or  syst em.   Evi dence descr i bi ng a 
pr ocess or  syst em used t o pr oduce a r esul t  and showi ng 
t hat  t he pr ocess or  syst em pr oduces an accur at e 
r esul t .  

Wi s.  St at .  § 909. 015( 9) .  

¶42 I n St at e v.  Hanson,  85 Wi s.  2d 233,  270 N. W. 2d 212 

( 1978) ,  t he def endant  had appeal ed t he ci r cui t  cour t ' s  hol di ng 

t hat  j udi c i al  not i ce coul d be t aken of  t he accur acy and 

r el i abi l i t y  of  a movi ng speed r adar  devi ce.   I d.  at  237.   The 
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cour t  not ed t hat  movi ng r adar  was " a r el at i vel y r ecent  

i nnovat i on and at  t he t i me of  t he ar r est  i n t hi s case,  movi ng 

r adar  had .  .  .  been used i n Wi sconsi n f or  [ onl y ]  t hr ee mont hs. "   

I d.  at  239.   Whi l e many j ur i sdi c t i ons,  i ncl udi ng Wi sconsi n,  had 

t aken j udi c i al  not i ce of  t he r el i abi l i t y  of  st at i onar y r adar ,  

t he cour t  coul d f i nd onl y one j ur i sdi ct i on t hat  had t aken 

j udi c i al  not i ce of  t he r el i abi l i t y  and accur acy of  a movi ng 

r adar  uni t .   I d.  at  239- 40.  

¶43 The Hanson cour t  concl uded t hat  j udi c i al  not i ce coul d 

pr oper l y be t aken of  t he r el i abi l i t y  of  t he under l y i ng 

sci ent i f i c  pr i nci pl es of  speed r adar  det ect i on wi t hout  exper t  

t est i mony.   I d.  at  244.   The St at e coul d t her ef or e i nt r oduce a 

speed r adar  r eadi ng by l ayi ng a f oundat i on t hr ough an oper at i ng 

l aw enf or cement  of f i c i al  who was qual i f i ed i n t he use and 

oper at i on of  t he uni t .   I d.  at  244- 45.   The movi ng r adar  r eadi ng 

i t sel f ,  however ,  woul d be ent i t l ed t o a pr i ma f aci e pr esumpt i on 

of  accur acy onl y i f :  ( 1)  t he oper at i ng of f i cer  had adequat e 

t r ai ni ng and exper i ence i n oper at i ng movi ng r adar ;  ( 2)  t he 

devi ce had been appr opr i at el y t est ed,  showi ng t hat  i t  was i n 

pr oper  wor ki ng or der  at  t he t i me;  and ( 3)  t he devi ce was used i n 

an ar ea wi t h mi ni mum pot ent i al  f or  di st or t i on i n t he r esul t s.   

I d.  at  245.  

¶44 I n ot her  wor ds,  t he Hanson cour t  di st i ngui shed bet ween 

t he wi del y accept ed and unassai l abl e sci ent i f i c  pr i nci pl es 

under l y i ng movi ng r adar ,  and t he accur acy and r el i abi l i t y  of  t he 

par t i cul ar  uni t  t hat  pr oduced t he r eadi ng of f er ed i nt o evi dence.  



No.    2009AP1351- CR 

19 
 

¶45 Si mi l ar  t o our  deci s i on i n Hanson,  we concl ude t hat  a 

cour t  shoul d not  af f or d a pr esumpt i on of  accur acy t o a 

par t i cul ar  r epor t  or  EMD unt i l  t he St at e has put  f or t h evi dence 

r egar di ng t he i nst al l at i on of  t he speci f i c  devi ce and t est i mony 

as t o i t s accur acy and r el i abi l i t y  by a DOC empl oyee f ami l i ar  

wi t h i t s oper at i on. 8 

¶46 Consequent l y,  t he St at e was per mi t t ed t o aut hent i cat e 

and l ay a f oundat i on f or  t he EMD r epor t  by pr ovi di ng t est i mony 

descr i bi ng t he el ect r oni c moni t or i ng syst em and t he pr ocess by 

whi ch t he dai l y summar y r epor t s ar e gener at ed and showi ng t hat  

t hi s pr ocess pr oduces an accur at e r esul t .   Thi s i s pr eci sel y 

what  Agent s Kl ar kowski  and Wi l l i ams addr essed i n t hei r  

t est i mony.  

¶47 Agent  Kl ar kowski  descr i bed t he el ect r oni c moni t or i ng 

syst em i t sel f  and i t s var i ous component s of  r adi o f r equency 

devi ce,  home moni t or i ng uni t ,  and connect i on v i a phone l i ne t o 

t he moni t or i ng cent er .   She expl ai ned i n det ai l  t he st eps 

i nvol ved i n set t i ng up a syst em and t he way t he syst em wor ks i n 

                                                 
8 Our  hol di ng i s i n accor d wi t h a publ i shed deci s i on of  t he 

Ar i zona Cour t  of  Appeal s,  Ar i zona v.  Ri ver s,  190 Ar i z.  56,  945 
P. 2d 367 ( Ct .  App.  1997) .   I n Ri ver s t he cour t  hel d t hat  t he 
st at e pr ovi ded suf f i c i ent  f oundat i on and evi dence f or  an 
el ect r oni c moni t or i ng syst em t o al l ow t he j ur or s t o r easonabl y  
concl ude t hat  t he syst em was wor ki ng pr oper l y when i t  r epor t ed a 
cur f ew vi ol at i on.   I d.  at  59.   The t est i mony concer ni ng t he 
syst em' s gener al  accur acy and r el i abi l i t y ,  and t hat  i t  was 
cor r ect l y i nst al l ed and i n pr oper  wor ki ng or der  on t he day i n 
quest i on was suf f i c i ent  t o pr ovi de a f oundat i on f or  t he 
evi dence.   I d.  
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a var i et y of  c i r cumst ances——when t her e i s a power  out age,  i f  t he 

subj ect  at t empt s t o r emove t he br acel et ,  when t he subj ect  i s  out  

of  r ange dur i ng hi s aut hor i zed schedul e,  when t he subj ect  i s  out  

of  r ange at  an unaut hor i zed t i me,  when t he t el ephone l i ne i s 

unpl ugged,  and when summar y r epor t s ar e gener at ed.  

¶48 Bot h Wi l l i ams and Kl ar kowski  t est i f i ed t o t hei r  

exper i ence wi t h t he el ect r oni c moni t or i ng syst em,  emphasi z i ng 

i t s r el i abi l i t y  and accur acy.   Bot h al so t est i f i ed t o t he 

cont i nui ng sat i s f act or y oper at i on of  t he EMD t hat  had been 

assi gned t o Kandut sch.   Thei r  t est i mony was suf f i c i ent  t o 

sat i sf y t he t est  we set  f or t h t oday.  

¶49 Kandut sch poi nt s  t o a dear t h of  case l aw anal yzi ng 

what  f oundat i on i s needed f or  el ect r oni c moni t or i ng t echnol ogy 

as an i ndi cat i on t hat  t he t echnol ogy l acks gener al  accept ance.   

We r ej ect  t hi s  ar gument .   As Agent  Wi l l i ams t est i f i ed,  

el ect r oni c moni t or i ng has been used i n Wi sconsi n f or  mor e t han 

20 year s t o super vi se danger ous cr i mi nal s and par ol ees as a 

" r out i ne super vi s i on t ool . " 9  The l ack of  t r adi t i onal  case l aw 

                                                 
9 See,  e. g. ,  I n r e Ar mst r ong,  Wi s.  Di v.  Hear i ngs and 

Appeal s,  No.  032706- 213621- A ( Apr i l  26,  2006) ;  I n r e Hol mes,  
Wi s.  Di v.  Hear i ngs and Appeal s,  No.  050500- 325798- A ( Jul y 18,  
2000) ;  I n r e Robi nson,  Wi s.  Di v.  Hear i ngs and Appeal s,  No.  
051799- 267616- A ( Aug.  11,  1999) ;  I n r e Seeki ns,  Wi s.  Di v.  
Hear i ngs and Appeal s,  No.  071797- 182275- A ( Sept .  19,  1997) .  

A r evi ew of  pr obat i on and par ol e r evocat i on deci s i ons 
demonst r at es t he ext ent  t o whi ch el ect r oni c moni t or i ng has 
become a f act  of  l i f e i n t he cr i mi nal  j ust i ce syst em——a f act  of  
l i f e t hat  cor r ect i ons of f i c i al s,  l aw enf or cement ,  and 
admi ni st r at i ve l aw j udges al i ke t ake f or  gr ant ed.   I n Hol mes,  
t he admi ni st r at i ve l aw j udge obser ved:   
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di r ect l y on poi nt  i s  unsur pr i s i ng when we consi der  t hat  t he vast  

maj or i t y of  t he t i me,  EMD r epor t s ar e used i n pr obat i on and 

                                                                                                                                                             
The cl i ent  deni es bei ng out  of  r ange on hi s EMP 

[ el ect r oni c moni t or i ng pr ogr am]  schedul e and i ndi cat es 
t hat  an el der l y  r esi dent  who get s conf used must  have 
answer ed t he phone t el l i ng t he EMP cent er  t hat  he had 
gone t o t he hospi t al .   Accor di ng t o t he c l i ent ,  he 
never  l ef t  t he house on t hat  par t i cul ar  day.  .  .  .   I  
do not  f i nd t he c l i ent ' s expl anat i on t o be bel i evabl e.   
Had t he cl i ent  not  gone out  of  r ange t he EMP Al er t  
Cent er  woul d not  have cal l ed hi s r esi dence.  

Hol mes,  No.  050500- 325798- A at  2.    

Si mi l ar l y,  i n Robi nson t he admi ni st r at i ve l aw j udge st at ed:  

 The cl i ent  .  .  .  t est i f i ed t hat  t he el ect r oni c 
moni t or i ng al er t s wer e t he r esul t  of  a change i n hi s 
wor k schedul e.   He f ur t her  t est i f i ed t hat  he bel i eved 
hi s el ect r oni c moni t or i ng schedul e had been ext ended 
t o accommodat e t hi s change i n hi s wor k schedul e.   Thi s 
t est i mony i s not  consi st ent  wi t h t he r epor t s f r om t he 
el ect r oni c moni t or i ng pr ogr am.  

Robi nson,  No.  051799- 267616- A at  3- 4.   The admi ni st r at i ve l aw 
j udge pr oceeded t o di scuss t he var i ous " t r ansmi t t er  i n r ange"  
and " t r ansmi t t er  out  of  r ange"  al er t s f or  t he gi ven day,  and 
concl uded,  " I t  i s  c l ear  t hat  t hese al er t s wer e not  t he r esul t  of  
t he c l i ent  s i mpl y r et ur ni ng l at e f r om wor k.   He was r et ur ni ng t o 
t he r esi dence and l eavi ng whenever  he want ed. "   I d.  at  4.   These 
deci s i ons conf i r m t hat  el ect r oni c moni t or i ng i s  a r out i ne t ool  
t hat  i s  heavi l y r el i ed upon i n t he cr i mi nal  j ust i ce syst em.  
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par ol e r evocat i on hear i ngs,  not  t o pr ove an el ement  of  a 

separ at e cr i mi nal  of f ense,  as her e. 10 

                                                 
10 Thi s i s not  t o say,  however ,  t hat  cour t s ar e unf ami l i ar  

wi t h el ect r oni c moni t or i ng of  t he t ype i nvol ved her e.   To t he 
cont r ar y,  a r evi ew of  cases r ef er r i ng t o el ect r oni c moni t or i ng 
shows t he wi de var i et y of  manner s i n whi ch cour t s have 
encount er ed t hi s  common t ool  of  t he cr i mi nal  j ust i ce syst em.   
See,  e. g. ,  St at e v.  Wal ker ,  2008 WI  34,  308 Wi s.  2d 666,  747 
N. W. 2d 673 ( not i ng t hat  t he c i r cui t  cour t  consi der ed t he 
def endant ' s l ack of  phone ser vi ce f or  el ect r oni c moni t or i ng a 
f act or  i n a r econf i nement  hear i ng) ;  St at e v.  Tayl or ,  2006 WI  22,  
289 Wi s.  2d 34,  710 N. W. 2d 466 ( l i s t i ng f ai l ur e t o compl y wi t h 
el ect r oni c moni t or i ng r ul es as evi dence of  l ack of  
r ehabi l i t at i on) ;  St at e v.  Magnuson,  2000 WI  19,  233 Wi s.  2d 40,  
606 N. W. 2d 536 ( concl udi ng t hat  a def endant  r el eased t o 
el ect r oni c moni t or i ng was not  i n cust ody f or  sent ence cr edi t  
pur poses) ;  St at e ex r el .  Macemon v.  McReynol ds,  208 Wi s.  2d 594,  
561 N. W. 2d 779 ( Ct .  App.  1997)  ( hol di ng t hat  t he DOC had 
aut hor i t y t o r equi r e mandat or y r el ease par ol ees t o submi t  t o an 
el ect r oni c moni t or i ng br acel et )  ( c i t ed wi t h appr oval  by St at e v.  
Schwar z,  2005 WI  11,  278 Wi s.  2d 24,  692 N. W. 2d 219) ;  St at e v.  
Har r i s,  168 Wi s.  2d 168,  483 N. W. 2d 808 ( Ct .  App.  1992)  
( det er mi ni ng t hat  an i ndi v i dual  subj ect  t o el ect r oni c moni t or i ng 
i s not  a " j ai l  pr i soner "  under  Wi s.  St at .  § 302. 425( 5) ) .  

Mor eover ,  we f i nd s i gni f i cant  t he f act  t hat  t he st at ut es 
ar e r epl et e wi t h r ef er ences t o el ect r oni c moni t or i ng ser vi ces.   
See,  e. g. ,  Wi s.  St at .  §§ 20. 410( 1) ( gg)  ( appr opr i at i ons f or  
el ect r oni c moni t or i ng) ;  301. 046( 5)  ( r equi r i ng t he Depar t ment  of  
Cor r ect i ons t o use el ect r oni c moni t or i ng of  i ndi v i dual  r el eased 
t o communi t y r esi dent i al  conf i nement ) ;  301. 048( 3)  ( el ect r oni c 
moni t or i ng as par t  of  an i nt ens i ve sanct i ons pr ogr am) ;  301. 135 
( gover ni ng el ect r oni c moni t or i ng,  gener al l y) ;  302. 425( 3)  
( al l owi ng sher i f f s t o pl ace pr i soner s i n home det ent i on subj ect  
t o el ect r oni c moni t or i ng) ;   938. 21( 4m)  ( a cour t  may or der  a 
j uveni l e t o submi t  t o el ect r oni c moni t or i ng i n an or der  f or  
cont i nued cust ody) ;  938. 34( 3g)  ( a cour t  may or der  el ect r oni c 
moni t or i ng as a di sposi t i on i n a j uveni l e del i nquency 
pr oceedi ng) ;  973. 03( 4) ( a)  ( al l owi ng a cour t  t o pl ace a def endant  
subj ect  t o el ect r oni c moni t or i ng i n l i eu of  a j ai l  sent ence,  i f  
t he def endant  agr ees) .   These pr ovi s i ons demonst r at e t he 
wi despr ead accept ance of  and r el i ance on t he i nt egr i t y of  
el ect r oni c moni t or i ng syst ems.  
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¶50 We concl ude t hat  t he EMD r epor t  does not  pr esent  an 

i ssue t hat  i s par t i cul ar l y compl ex or  unusual l y esot er i c,  and 

addi t i onal l y,  t hat  t he EMD i nvol ves sci ent i f i c  pr i nci pl es t hat  

ar e i ndi sput abl e and f ul l y wi t hi n t he l ay compr ehensi on of  t he 

aver age j ur or .   Exper t  t est i mony was not  r equi r ed t o pr oper l y 

est abl i sh a f oundat i on f or  t he r epor t ' s  admi ssi bi l i t y .   

Fur t her mor e,  t he t est i mony pr ovi ded by Agent s Kl ar kowski  and 

Wi l l i ams f ul l y sat i sf i ed t he r equi r ement s of  Wi s.  St at .  

§ 909. 01.  

¶51 Accor di ngl y,  t he c i r cui t  cour t  di d not  er r  when i t  

decl i ned t o r equi r e exper t  t est i mony r egar di ng t he el ect r oni c 

moni t or i ng syst em.   I t  was pr oper  t o admi t  t he r epor t  i nt o 

evi dence.  

B.  Kandut sch' s Hear say Obj ect i on and Aut hent i cat i on 

¶52 Kandut sch cont ends t hat  t he el ect r oni c moni t or i ng 

r epor t  was hear say t hat  shoul d not  have been admi t t ed under  t he 

except i on f or  r ecor ds of  r egul ar l y conduct ed act i v i t y.   See Wi s.  

St at .  §§ 908. 01 and 908. 03( 6) .  

¶53 Wi sconsi n St at .  § 908. 01 pr ovi des t he def i ni t i ons 

r el evant  t o t he r ul es of  evi dence on hear say:  

( 1)  St at ement .   A " st at ement "  i s ( a)  an or al  or  
wr i t t en asser t i on or  ( b)  nonver bal  conduct  of  a 
per son,  i f  i t  i s  i nt ended by t he per son as an 
asser t i on.  

( 2)  Decl ar ant .   A " decl ar ant "  i s  a per son who 
makes a st at ement .  

( 3)  Hear say.   " Hear say"  i s a st at ement ,  ot her  
t han one made by t he decl ar ant  whi l e t est i f y i ng at  t he 
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t r i al  or  hear i ng,  of f er ed i n evi dence t o pr ove t he 
t r ut h of  t he mat t er  asser t ed.  

Wi s.  St at .  § 908. 01( 1) - ( 3) .  

¶54 The cour t  of  appeal s,  i n St at e v.  Zi vci c,  229 

Wi s.  2d 119,  598 N. W. 2d 565 ( Ct .  App.  1999) ,  was pr esent ed wi t h 

an evi dent i ar y chal l enge t o a pr i nt out  f r om an I nt oxi l yzer .   The 

def endant  ar gued t hat  t he " def i c i ent  sampl e"  pr i nt out  f r om t he 

I nt oxi l yzer  machi ne was hear say.   I d.  at  131.   Al t hough t he 

cour t  of  appeal s di d not  set  f or t h i t s r easoni ng i n any gr eat  

det ai l ,  i t  r ej ect ed t he def endant ' s hear say chal l enge on t he 

basi s of  a pl ai n r eadi ng of  Wi s.  St at .  § 908. 01:  " The 

I nt oxi l yzer  whi ch pr oduced t he ' def i c i ent  sampl e'  pr i nt out  i s  

not  a decl ar ant .   Rat her ,  t he pr i nt out  i s t he r esul t  of  a 

pr ocess. "   Zi vci c,  229 Wi s.  2d at  131.  

¶55 The St at e poi nt s  t o var i ous t r eat i ses t o suppor t  t he 

pr oposi t i on t hat  t he hear say r ul e encompasses onl y human 

decl ar ant s,  not  machi nes or  aut omat i c pr ocesses.   Pr of essor  

Dani el  Bl i nka not es t hat ,  i n or der  t o be consi der ed hear say,  

" The ' decl ar ant '  must  be a human bei ng;  i . e. ,  evi dence 

aut omat i cal l y pr oduced by machi nes ( e. g. ,  an " ATM"  r ecei pt ,  a 

car ' s speedomet er  r eadi ng)  i s not  hear say. "   7 Dani el  D.  Bl i nka,  

Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n Evi dence § 801. 1,  at  644 

( 3r d ed.  2008)  ( f oot not es omi t t ed) .   Si mi l ar l y ,  McCor mi ck on 

Evi dence cl assi f i es r ecor ds t hat  ar e sel f - gener at ed by machi ne 

or  comput er  as non- hear say.   2 Kennet h S.  Br oun,  et  al . ,  

McCor mi ck on Evi dence § 294 ( 5t h ed.  1999) .  
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¶56 I n cont r ast ,  t he maj or i t y of  f eder al  cour t s 

i nt er pr et i ng t he Feder al  Rul es of  Evi dence gover ni ng hear say 

have consi der ed comput er  r epor t s as hear say.   See Adam Wol f son,  

Not e,  " El ect r oni c Fi nger pr i nt s" :  Doi ng Away wi t h t he Concept i on 

of  Comput er - Gener at ed Recor ds as Hear say,  104 Mi ch.  L.  Rev.  151 

( Oct .  2005) .   When a comput er  r ecor d i s admi t t ed,  i t  i s  

t ypi cal l y j ust i f i ed by t he bus i ness r ecor ds except i on.   See,  

e. g. ,  Uni t ed St at es v.  Sal gado,  250 F. 3d 438,  452 ( 6t h Ci r .  

2001) ;  Har di son v.  Bal boa I ns.  Co. ,  4 Fed.  Appx.  663,  669 ( 10t h 

Ci r .  2001) ;  Uni t ed St at es v.  Moor e,  923 F. 2d 910,  914 ( 1st  Ci r .  

1991) ;  Uni t ed St at es v.  Mi l l er ,  771 F. 2d 1219,  1237 ( 9t h Ci r .  

1985) .  

¶57 A mi nor i t y of  j ur i sdi ct i ons di st i ngui sh bet ween 

comput er - st or ed r ecor ds and comput er - gener at ed r ecor ds.   See 

Wol f son,  " El ect r oni c Fi nger pr i nt s" ,  supr a 157 & n. 46- 47 ( c i t i ng 

cases) .   Comput er - st or ed r ecor ds const i t ut e hear say because t hey 

mer el y st or e or  mai nt ai n t he st at ement s and asser t i ons of  a 

human bei ng.   See St at e v.  Ar mst ead,  432 So.  2d 837,  839- 40 ( La.  

1983) . 11  Comput er - gener at ed r ecor ds,  on t he ot her  hand,  ar e 

t hose t hat  r epr esent  t he sel f - gener at ed r ecor d of  a comput er ' s  

oper at i ons r esul t i ng f r om t he comput er ' s pr ogr ammi ng,  " much l i ke 

a sei smogr aph can pr oduce a r ecor d of  geophysi cal  occur r ences,  a 

f l i ght  r ecor der  can pr oduce a r ecor d of  physi cal  condi t i ons 

onboar d an ai r cr af t ,  and an el ect r on mi cr oscope can pr oduce a 

                                                 
11 See al so Peopl e v.  Hol owko,  109 I l l .  2d 187,  486 

N. E. 2d 877 ( 1985) ;  St at e v.  Schuet t e,  273 Kan.  593,  44 P. 3d 459 
( 2002) ;  St at e v.  Meeks,  867 S. W. 2d 361 ( Tenn.  Cr i m.  App.  1993) .  
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mi cr ogr aph,  whi ch i s a phot ogr aph of  t hi ngs t oo smal l  t o be 

vi ewed by t he human eye. "   I d.  at  840 ( c i t i ng schol ar l y 

aut hor i t y) .  

¶58 The Uni t ed St at es Depar t ment  of  Just i ce s i mi l ar l y 

di st i ngui shes bet ween comput er - gener at ed and comput er - st or ed 

r ecor ds.   See Comput er  Cr i me & I nt el l ect ual  Pr op.  Sect i on,  

Cr i mi nal  Di v. ,  U. S.  Dep' t  of  Just i ce,  Sear chi ng and Sei z i ng 

Comput er s and Obt ai ni ng El ect r oni c Evi dence i n Cr i mi nal  

I nvest i gat i ons,  192- 94 ( 3r d ed.  2009) .   I n i t s manual  f or  

f eder al  pr osecut or s,  t he Depar t ment  expl ai ns:  

Hear say r ul es appl y t o st at ement s made by 
per sons,  not  t o l ogs or  r ecor ds t hat  r esul t  f r om 
comput er  pr ocesses.  Comput er - gener at ed r ecor ds t hat  do 
not  cont ai n st at ement s of  per sons t her ef or e do not  
i mpl i cat e t he hear say r ul es.  Thi s pr i nci pl e appl i es 
bot h t o r ecor ds gener at ed by a comput er  wi t hout  t he 
i nvol vement  of  a per son ( e. g. ,  GPS t r acki ng r ecor ds)  
and t o comput er  r ecor ds t hat  ar e t he r esul t  of  human 
conduct  ot her  t han asser t i ons ( e. g. ,  di al i ng a phone 
number  or  punchi ng i n a PI N at  an ATM) .  For  exampl e,  
pr essi ng " send"  on an emai l  i s  a command t o a syst em 
( send t hi s message t o t he per son wi t h t hi s  emai l  
addr ess)  and i s t hus non- asser t i ve conduct .  See Uni t ed 
St at es v.  Bel l omo,  176 F. 3d 580,  586 ( 2d Ci r .  1999)  
( " St at ement s of f er ed as evi dence of  commands or  
t hr eat s or  r ul es .  .  .  ar e not  hear say. " ) .  

I d.  at  193.  

¶59 Thi s cour t  has not  pr evi ousl y had an oppor t uni t y t o 

di r ect l y addr ess t he hear say i mpl i cat i ons i n t he di st i nct i on 

bet ween comput er - st or ed and comput er - gener at ed r ecor ds.   We f i nd 

i t  appr opr i at e at  t hi s t i me t o di st i ngui sh bet ween comput er -

st or ed r ecor ds,  whi ch memor i al i ze t he asser t i ons of  human 
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decl ar ant s,  and comput er - gener at ed r ecor ds,  whi ch ar e t he r esul t  

of  a pr ocess f r ee of  human i nt er vent i on.    

¶60 The hear say r ul e i s desi gned t o pr ot ect  agai nst  " t he 

f our  t est i moni al  i nf i r mi t i es of  ambi gui t y,  i nsi ncer i t y,  f aul t y 

per cept i on,  and er r oneous memor y. "   Laur ence H.  Tr i be,  

Tr i angul at i ng Hear say,  87 Har v.  L.  Rev.  957,  958 ( Mar ch 1974) .   

Comput er - gener at ed r ecor ds do not  i mpl i cat e any of  t hese f our  

" i nf i r mi t i es"  when t he evi dence i s not  t he pr oduct  of  human 

i nt er vent i on.   See,  e. g. ,  Ar mst ead,  432 So. 2d at  840 ( " Wi t h a 

machi ne,  however ,  t her e i s no possi bi l i t y  of  a consci ous 

mi sr epr esent at i on. " ) .     

¶61 A r ecor d cr eat ed as a r esul t  of  a comput er i zed or  

mechani cal  pr ocess cannot  l i e.   I t  cannot  f or get  or  

mi sunder st and.   Al t hough dat a may be l ost  or  gar bl ed as a r esul t  

of  some mal f unct i on,  such a mal f unct i on woul d go t o t he wei ght  

of  t he evi dence,  not  i t s admi ssi bi l i t y . 12  The r ecor d does not  

pr esent  t he danger  of  bei ng t aken out  of  cont ext ,  because t he 

opposi ng par t y has a r i ght  t o put  i t  i n cont ext . 13  Agent  

Kl ar kowski  per haps summar i zed i t  best  when she t est i f i ed 

r egar di ng t he EMD,  " I t  doesn' t  have a mi nd of  i t s  own,  i t ' s  a 

                                                 
12 See U. S.  v.  Cat abr an,  836 F. 2d 453,  458 ( 9t h Ci r .  1988) .  

13 For  i nst ance,  bot h t he St at e and t he def ense el i c i t ed 
t est i mony r egar di ng t he t i mes when Kandut sch was r ecor ded as 
" out  of  r ange"  pr i or  t o 10: 03 p. m.  on t he dai l y  summar y r epor t ——
t hat  i s,  t he t i mes when he was aut hor i zed t o be out  of  r ange.   
The f act  t hat  he was " out  of  r ange"  shor t l y bef or e he br oke i nt o 
hi s wi f e' s home was not  i nt r oduced i n a vacuum,  but  as par t  of  
t he ent i r e dai l y summar y.  
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comput er  devi ce,  i t ' s  a hi gh- t ech devi ce,  i t  r epor t s t hi ngs when 

t hey happen. "    

¶62 Rel yi ng on Zi vci c,  t he cour t  of  appeal s concl uded t hat  

t he dai l y summar y r epor t  gener at ed by t he EMD was l i kewi se t he 

" r esul t  of  a pr ocess,  not  a st at ement  by a decl ar ant . "   

Kandut sch,  No.  2009AP1351- CR,  ¶19.   Because t he r epor t  was 

gener at ed as " t he r esul t  of  an aut omat ed pr ocess f r ee of  human 

i nt er vent i on, "  i t  was not  hear say.   I d. ,  ¶20.  

¶63 We agr ee wi t h t he cour t  of  appeal s concl usi on based on 

t he di st i nct i on we dr aw bet ween comput er - st or ed r ecor ds and 

comput er - gener at ed r ecor ds.  

¶64 Because we concl ude t hat  t he dai l y summar y r epor t  was 

not  hear say,  we do not  r each Kandut sch' s ar gument  t hat  t he 

r epor t  does not  f al l  wi t hi n t he " r ecor ds of  r egul ar l y conduct ed 

act i v i t y"  except i on t o hear say set  f or t h i n Wi s.  St at .  

§ 908. 03( 6) .   Consequent l y,  t he St at e had onl y t o sat i sf y t he 

gener al  aut hent i cat i on r equi r ement s i n Wi s.  St at .  §§ 909. 01 and 

909. 015.   As di scussed i n t he pr evi ous sect i on,  t hese 

aut hent i cat i on r equi r ement s wer e sat i sf i ed t hr ough t he t est i mony 

gi ven by Agent s Kl ar kowski  and Wi l l i ams.   Accor di ngl y,  t he 

c i r cui t  cour t  di d not  er r  i n admi t t i ng t he evi dence over  

Kandut sch' s hear say obj ect i on.  

I V.  CONCLUSI ON 

¶65 We concl ude t hat  nei t her  t he EMD i t sel f  nor  t he r epor t  

i s  so " unusual l y  compl ex or  esot er i c"  t hat  exper t  t est i mony was 

r equi r ed t o l ay a f oundat i on of  accur acy and r el i abi l i t y .   The 

under l y i ng t echnol ogi es wer e c l ear l y wi t hi n t he r eal m of  l ay 
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compr ehensi on.   Accor di ngl y,  t he t est i mony of  Agent s Kl ar kowski  

and Wi l l i ams was suf f i c i ent  t o pr ovi de a f oundat i on f or  t he 

r epor t ' s  accur acy and r el i abi l i t y  under  Wi s.  St at .  § 909. 01.  

¶66 We f ur t her  hol d t hat  a comput er - gener at ed r epor t  i s  

not  hear say when i t  i s  s i mpl y  t he r esul t  of  an aut omat ed pr ocess 

f r ee f r om human i nput  or  i nt er vent i on.   Because t he r epor t  i s  

not  hear say,  i t  was subj ect  onl y t o t he st at ut or y aut hent i cat i on 

r equi r ement s,  and was pr oper l y aut hent i cat ed t hr ough t he 

t est i mony of  Agent s Kl ar kowski  and Wi l l i ams.  

 

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶67 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Pr i or  t o 

t he pr esent  case,  nei t her  t he cour t  of  appeal s nor  t hi s cour t  

has had t he oppor t uni t y t o det er mi ne whet her  a r epor t  cr eat ed by 

t hi s t ype of  el ect r oni c moni t or i ng devi ce,  speci f i cal l y a BI  

9000,  consi st i ng of  a r adi o f r equency br acel et ,  a home 

moni t or i ng uni t ,  and a comput er  pr ogr am t hat  s t or es dat a and 

gener at es r epor t s,  car r i es a pr i ma f aci e pr esumpt i on of  accur acy 

at  t r i al .   Ther e i s a l ack of  case l aw i n ot her  st at es as wel l .  

¶68 One comment at or  has t r i ed t o expl ai n why t he r epor t ed 

cases do not  adequat el y r ef l ect  t he ser i ous r el i abi l i t y  i ssues 

i n comput er  t echnol ogy.   He expl ai ns t hat  because we do not  

under st and comput er s,  we suspend our  heal t hy common- sense 

skept i c i sm when deal i ng wi t h t hem.   " The mer e f act  t hat  

comput er s can do some t hi ngs at  al l  t ends t o mask t he i ssue of  

whet her  comput er s can do i t  wel l .   The ' gee whi z '  qual i t y of  

comput er s may conceal  t he under l y i ng f r ai l t i es of  t he syst ems. " 1  

¶69 I  do not  wr i t e because I  bel i eve t hat  t he under l y i ng 

t echnol ogy i n t he pr esent  case i s unr el i abl e.   I ndeed,  I  bel i eve 

i t s r el i abi l i t y  coul d have been demonst r at ed wi t hout  a 

subst ant i al  bur den on t he St at e.   I  wr i t e because t he evi dence 

pr esent ed at  t r i al  di d not  demonst r at e r el i abi l i t y ,  and t he 

maj or i t y does not  f ol l ow t he anal ysi s est abl i shed by our  case 

l aw.   Our  t r ut h- f i ndi ng pr ocess r equi r es t hat  t he pr ocedur e f or  

est abl i shi ng t he r el i abi l i t y  of  evi dence be f ol l owed.  

                                                 
1 Rober t  Gar ci a,  " Gar bage I n,  Gospel  Out " :   Cr i mi nal  

Di scover y,  Comput er  Rel i abi l i t y ,  and t he Const i t ut i on,  38 
U. C. L. A.  L.  Rev.  1043,  1090 ( 1991) .  
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¶70 I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  t he 

t est i mony of  t he t wo Depar t ment  of  Cor r ect i ons ( DOC)  agent s was 

suf f i c i ent  t o admi t  t he r epor t  gener at ed by t he el ect r oni c 

moni t or i ng devi ce t hat  was admi t t ed as evi dence i n t he pr esent  

case.   Accor di ngl y,  I  di ssent .  

I  

¶71 When a par t y seeks t o admi t  evi dence t hat  i s based on 

sci ent i f i c  pr i nci pl es,  t he under l y i ng sci ent i f i c  pr i nci pl es must  

be r el i abl e.   Pr of essor  Bl i nka,  i n hi s t r eat i se on Wi sconsi n 

evi dence,  summar i zes how a sci ent i f i c  pr i nci pl e may be 

demonst r at ed t o be suf f i c i ent l y r el i abl e and accor ded a pr i ma 

f aci e pr esumpt i on of  r el i abi l i t y .   I n t he pr esent  case,  t he 

el ect r oni c moni t or i ng devi ce does not  f al l  wi t hi n any of  t hr ee 

pot ent i al  avenues t o r each t he t hr eshol d of  r el i abi l i t y . 2  

                                                 
2 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce Ser i es:  Wi sconsi n 

Evi dence 584 ( 3d ed.  2008) ,  expl ai ns:   

Ther e ar e a number  of  ways i n whi ch t hr eshol d 
r el i abi l i t y  may be shown.   Fi r st ,  t he l egi s l at ur e may 
pr ovi de by st at ut e t hat  cer t ai n t est s of  t echni ques 
ar e admi ssi bl e.   Var i ous st at ut es pr ovi de,  f or  
exampl e,  t hat  sci ent i f i c  t est s i nvol v i ng DNA,  al cohol ,  
or  speed det ect i on ar e admi ssi bl e upon compl i ance wi t h 
cer t ai n condi t i ons.   Second,  t he t r i al  j udge may t ake 
j udi c i al  not i ce of  sci ent i f i c  pr i nci pl es,  met hods,  and 
t est s based on case l aw ( pr ecedent )  or  t he t er ms of  
Wi s.  St at .  § 902. 01.   Judi c i al l y  not i ced or  
st at ut or i l y  appr oved t est s and pr i nci pl es ar e accor ded 
a pr i ma f aci e pr esumpt i on of  accur acy.   Nonet hel ess,  
t he pr oponent  must  demonst r at e t hat  t he t est  or  
pr ocedur e was pr oper l y car r i ed out  i n t he par t i cul ar  
case.   The opponent  i s f r ee t o at t ack bot h t he 
r el i abi l i t y  of  t he under l y i ng pr i nci pl es and 
met hodol ogy as wel l  as t hei r  appl i cat i on i n t he 
par t i cul ar  case.  
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¶72 One way t he r el i abi l i t y  of  t he sci ent i f i c  pr i nci pl es 

under l y i ng a t echnol ogy can be demonst r at ed i s by poi nt i ng t o a 

st at ut e pr ovi di ng t hat  cer t ai n t est s ar e admi ssi bl e.   For  

exampl e,  Wi s.  St at .  § 885. 235( 1g)  pr ovi des t hat  evi dence of  t he 

amount  of  al cohol  i n a per son' s bl ood or  br eat h at  t he t i me i n 

quest i on,  as shown by chemi cal  anal ysi s of  a sampl e of  t he 

per son' s bl ood,  ur i ne,  or  br eat h,  i s  admi ssi bl e wi t hout  exper t  

t est i mony under  cer t ai n c i r cumst ances set  f or t h i n t he st at ut e.    

¶73 Ther e i s no st at ut e t hat  pr ovi des t hat  evi dence 

pr oduced by t he sci ent i f i c  t echnol ogy under l y i ng t hi s el ect r oni c 

moni t or i ng devi ce i s admi ssi bl e.  

¶74 A second way t he r el i abi l i t y  of  t he under l y i ng 

sci ent i f i c  pr i nci pl es of  a t echnol ogy can be demonst r at ed i s by 

cour t  pr ecedent .   For  exampl e,  i n St at e v.  Hanson,  85 

Wi s.  2d 233,  270 N. W. 2d 212 ( 1978) ,  t he supr eme cour t  decl ar ed 

t hat  t he cour t s of  t hi s st at e ar e aut hor i zed t o " t ake j udi c i al  

not i ce of  t he r el i abi l i t y  of  t he under l y i ng pr i nci pl es of  speed 

r adar  det ect i on t hat  empl oys t he Doppl er  ef f ect  as a means of  

det er mi ni ng t he speed of  movi ng obj ect s.   To t hi s end,  exper t  

t est i mony i s not  needed t o det er mi ne t he i ni t i al  admi ssi bi l i t y  

of  speed r adar  r eadi ngs. " 3     

                                                                                                                                                             
Absent  a st at ut e or  j udi c i al  not i ce,  t he pr oponent  
must  r el y on exper t  t est i mony t o est abl i sh t he 
t hr eshol d.  .  .  .  

( Foot not es omi t t ed. )  

3 St at e v.  Hanson,  85 Wi s.  2d 233,  244,  279 N. W. 2d 212 
( 1978) .  
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¶75 No case l aw exi s t s i n Wi sconsi n,  and ver y l i t t l e case 

l aw appar ent l y exi st s i n t he count r y,  r egar di ng t he r el i abi l i t y  

of  t hi s k i nd of  el ect r oni c moni t or i ng devi ce as evi dence at  

t r i al . 4   

¶76 A t hi r d way t he r el i abi l i t y  of  t he under l y i ng 

sci ent i f i c  pr i nci pl es of  a t echnol ogy can be demonst r at ed i s f or  

a cour t  t o t ake j udi c i al  not i ce of  sci ent i f i c  pr i nci pl es,  

met hods,  and t est s.   Wi sconsi n St at .  § 902. 01( 2) ( b)  al l ows 

j udi c i al  not i ce of  a f act  capabl e of  accur at e and r eady 

det er mi nat i on by r esor t  t o sour ces whose accur acy cannot  

r easonabl y be quest i oned. 5  " Cour t s wi l l  t ake j udi c i al  not i ce of  

' sc i ent i f i c  f act s whi ch have been wel l  est abl i shed by 

                                                 
4 The St at e c i t es t o t hr ee appel l at e deci s i ons i n suppor t  of  

i t s  ar gument ,  st at i ng:  " Somewhat  sur pr i s i ngl y,  t her e ar e f ew 
l egal  aut hor i t i es t hat  speci f i cal l y addr ess t he evi dent i ar y 
f oundat i on needed t o admi t  evi dence of  el ect r oni c moni t or i ng 
r epor t s. "   The cases t he St at e c i t es ar e Commonweal t h v.  
Thi ssel l ,  928 N. E. 2d 932 ( Mass.  2010) ;  St at e v.  Ri ver s,  945 P. 2d 
367 ( Ar i z.  Ct .  App.  1997) ;  and Ly v.  St at e,  908 S. W. 2d 598 ( Tex.  
Ct .  App.  1995) .  

5 " Cases show t hat  j udi c i al  not i ce f unct i ons i n t andem wi t h 
t he exper t  wi t ness r ul es,  per mi t t i ng cour t s t o det er mi ne when 
t echni cal  i deas and i nf or mat i on have become so gener al l y  
accept ed as t o make evi dence- gat her i ng super f l uous. "   Lewi s W.  
Bei l i n,  Comment ,  I n Def ense of  Wi sconsi n' s Judi c i al  Not i ce Rul e,  
2003 Wi s.  L.  Rev.  499,  508.  

I n St at e v.  Hanson,  85 Wi s.  2d at  244,  t he cour t  concl uded 
t hat  t he St at e had f ai l ed t o show i n t he t r i al  cour t  t hat  
j udi c i al  not i ce shoul d be t aken as t o t he speed r adar  
det ect i on' s r el i abi l i t y  and accur acy.     
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aut hor i t at i ve sci ent i st s and ar e gener al l y accept ed as 

i r r ef ut abl e by l i v i ng sci ent i st s. ' " 6    

¶77 The maj or i t y and t he St at e do not  poi nt  t o any sour ces 

on t he r el i abi l i t y  of  t he sci ent i f i c  pr i nci pl es under l y i ng t hi s 

t ype of  el ect r oni c moni t or i ng devi ce " whose accur acy cannot  

r easonabl y be quest i oned, "  upon whi ch j udi ci al  not i ce can 

appr opr i at el y be suppor t ed.   

¶78 I n sum,  t he dat a pr oduced by t he el ect r oni c moni t or i ng 

devi ce i s not  admi ssi bl e wi t hout  adequat e t est i moni al  

f oundat i on.   The under l y i ng sci ent i f i c  pr i nci pl es have not  been 

pr esumed r el i abl e based upon a st at ut e,  i n a pr i or  det er mi nat i on 

i n our  case l aw,  or  by r esor t  t o sour ces whose accur acy cannot  

r easonabl y be quest i oned such t hat  t aki ng j udi c i al  not i ce i s  

appr opr i at e.        

¶79 When sci ent i f i c  pr i nci pl es do not  f al l  wi t hi n any of  

t he t hr ee pot ent i al  avenues t o demonst r at e suf f i c i ent  

r el i abi l i t y  and be accor ded a pr i ma f aci e pr esumpt i on,  t est i mony 

i s necessar y t o expl ai n t he under l y i ng sci ent i f i c  pr i nci pl es and 

suppor t  a det er mi nat i on of  i t s  r el i abi l i t y .    

¶80 Exper t  t est i mony shoul d be adduced when i nt er pr et i ng 

evi dence i nvol ves speci al  knowl edge,  ski l l ,  or  exper i ence t hat  

i s not  wi t hi n an or di nar y per son' s r eal m of  exper i ence or  

knowl edge.   Megal  v.  Gr een Bay Ar ea Vi s i t or  & Convent i on Bur eau,  

I nc. ,  2004 WI  98,  ¶19,  274 Wi s.  2d 162,  682 N. W. 2d 857.   The 

l ack of  exper t  t est i mony i n such cases const i t ut es an 

                                                 
6 Geor ge R.  Cur r i e,  Appel l at e Cour t s Use of  Fact s  Out si de of  

t he Recor d by Resor t  t o Judi c i al  Not i ce and I ndependent  
I nvest i gat i on,  1960 Wi s.  L.  Rev.  39,  41 ( quot ed sour ce omi t t ed) .  
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i nsuf f i c i ency of  pr oof .   St at e v .  Johnson,  54 Wi s.  2d 561,  564,  

196 N. W. 2d 717 ( 1972) ,  c i t ed wi t h appr oval  i n St at e v.  Doer r ,  

229 Wi s.  2d 616,  623,  624,  599 N. W. 2d 897 ( Ct .  App.  1999) .  

¶81 The el ect r oni c moni t or i ng devi ce,  l i nki ng r adi o 

f r equency devi ces t o a moni t or i ng uni t  t hat  sends a s i gnal  t o a 

comput er  f aci l i t y ,  i s ,  as one agent  t est i f i ed,  " a hi gh- t ech 

devi ce. "   The comput er  gener at ed r epor t  i nt r oduced i n evi dence 

i n t he pr esent  case appear s t o be t he out put  of  t he i nt er act i on 

of  a number  of  accept ed and wel l - known t echnol ogi es.   

Never t hel ess,  accept ed t echnol ogi es may r equi r e exper t  t est i mony 

when t hose t echnol ogi es ar e used i n combi nat i on,  f or  new 

pur poses,  or  ar e used f or  t he f i r st  t i me as evi dence i n t he 

cour t s.      

¶82 Nei t her  t he c i r cui t  cour t  nor  t he j ur y was pr esent ed 

wi t h t est i mony r egar di ng t he sci ent i f i c  pr i nci pl es under l y i ng 

how t he t echnol ogy wor ked.   No t est i mony was pr esent ed t hat  

descr i bed t he comput er  pr ocesses i nvol ved i n st or i ng t he dat a 

and pr oduci ng t he r epor t .   No t est i mony was pr esent ed r egar di ng 

t he r el i abi l i t y  of  t he sof t war e t hat  cr eat ed t he r epor t  ( except  

f or  t he anecdot al  evi dence of  t he DOC agent s) ,  t he pr ocesses 

i nvol ved i n cr eat i ng t he r epor t ,  or  t he ver i f i cat i on met hodol ogy 

f or  t he out put  of  t he syst em. 7  

                                                 
7 The moni t or i ng cent er  empl oyee who cr eat ed t he r epor t  at  

t he r equest  of  Agent  Kl ar kowski  was not  cal l ed t o t est i f y.   At  
or al  ar gument ,  t he cour t  quest i oned def endant ' s counsel  about  
whet her  t he Conf r ont at i on Cl ause was i mpl i cat ed.   Counsel  
suggest ed t hat  t her e may be a Conf r ont at i on Cl ause i ssue i n t he 
pr esent  case.      
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¶83 The t est i mony r egar di ng t he oper at i on of  t he 

el ect r oni c moni t or i ng devi ce came f r om t wo Depar t ment  of  

Cor r ect i ons agent s.   They t est i f i ed about  how t o wor k t he 

el ect r oni c moni t or i ng devi ce,  but  not  about  how i t  wor ks,  except  

at  t he l evel  of  t he user  of  t he devi ce.    

¶84 To demonst r at e t he devi ce' s r el i abi l i t y ,  t he wi t ness 

must  be f ami l i ar  wi t h comput er i zed r ecor ds not  onl y as a user  

but  al so as someone wi t h some wor ki ng acquai nt ance wi t h t he 

met hods by whi ch such r ecor ds ar e made.   Amer i can Oi l  Co.  v.  

Val ent i ,  426 A. 2d 305,  311 ( Conn.  1979) ,  c i t ed wi t h appr oval  i n 

St at e v.  Pol anco,  797 A. 2d 523,  533 ( Conn.  2002) .   

¶85 Agent  Kl ar kowski ,  bei ng quest i oned by t he St at e,  

t est i f i ed about  how t he el ect r oni c moni t or i ng devi ce wor ks f r om 

t he per spect i ve of  t he user  as f ol l ows:   

Q:  And how——you i ndi cat ed t hat  i t  [ el ect r oni c 
moni t or i ng devi ce]  keeps t r ack of  whet her  an 
i ndi v i dual ' s at  a speci f i c  l ocat i on at  any speci f i c  
t i me;  how does i t  do t hat ? 

A:  The home moni t or i ng uni t  i s——I ' m sor r y,  t he RF 
[ r adi o f r equency br acel et ]  i s  goi ng t o send a s i gnal  
t o t he home moni t or i ng uni t  i ndi cat i ng t hat  a per son 
i s i n r ange or  out  of  r ange.   I n r ange means t hat  t hey 
ar e 150 f eet  wi t hi n t hat  home moni t or i ng uni t .  

Q:  And t hi s i s r epor t i ng const ant l y? 

A:  24 hour s a day.   Any movement  i n and out  of  t hat  
r ange i s not ed.  

Q:  And how i s t hat  not ed? 

A:  I t ' s  goi ng t o be not ed on a dai l y summar y f or m.  

                                                                                                                                                             
I  do not  addr ess t he conf r ont at i on i ssue because I  concl ude 

t hat  t he evi dence was er r oneousl y admi t t ed.   The br i ef s di d not  
addr ess t he conf r ont at i on i ssue.  
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Q:  How i s t hat  f or m gener at ed? 

A:  The el ect r oni c moni t or i ng cent er ,  whi ch i s st af f ed 
by t he Depar t ment  of  Cor r ect i ons,  keeps t hose f or ms 
and t hat  not at i on.  

Q:  How does t he si gnal  t hat  someone has moved ei t her  
i n or  out  of  r ange get  t o t hat  moni t or i ng cent er ? 

A:  Sur e.   The home moni t or i ng uni t  whi ch i s hooked up 
t o t he phone l i ne,  t hat  phone cor d i s t he br i dge per  
se t o get  i nf or mat i on f r om t hat  home moni t or i ng uni t  
t o t he el ect r oni c moni t or i ng cent er .   

¶86 The maj or i t y opi ni on ( and cour t  of  appeal s)  expl ai n 

t hat  t he t echnol ogy i s s i mi l ar  t o t hat  of  a cor dl ess t el ephone,  

t hough no wi t ness made such an anal ogy.   Because of  t hi s l ack of  

evi dence i n t he r ecor d expl ai ni ng t he under l y i ng sci ent i f i c  

pr i nci pl es,  t he maj or i t y ( and t he cour t  of  appeal s)  r esor t  t o 

c i t i ng a websi t e ( howst uf f wor ks. com)  on t he basi c sci ent i f i c 

pr i nci pl es of  a cor dl ess t el ephone.   I f  t he t echnol ogy cannot  be 

expl ai ned usi ng evi dence i n t he r ecor d or  accept ed sci ent i f i c  

r esour ces,  t hen t he r ecor d i s i nsuf f i c i ent .    

¶87 Bot h agent s t est i f i ed t hat  t hey had not  per sonal l y had 

any pr obl ems wi t h t hi s t ype of  devi ce and had not  hear d of  any 

pr obl ems of  f al se r epor t s.   The agent s '  t est i mony i ndi cat ed t hat  

t hi s t ype of  moni t or i ng t echnol ogy has been used and r el i ed upon 

by t he depar t ment  s i nce 1987.   Agent  Kl ar kowski  t est i f i ed:   " We 

have t o r el y on t hi s par t i cul ar  devi ce t o super vi se t he 

i ndi v i dual s.   I f  i t  wasn' t  a r el i abl e devi ce,  i t  woul dn' t  have 

any i nt egr i t y i n cour t ,  i t  woul dn' t  pr ovi de us wi t h t he 

super vi s i on t hat  we r equi r e out  of  i t . "  

¶88 But  r el i ance on a t echnol ogy,  even wel l  under st ood 

t echnol ogy,  does not  necessar i l y  make t he evi dence pr oduced 
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r el i abl e f or  pur poses of  i nt r oduct i on at  t r i al .   For  i nst ance,  

st at ut es al l ow t he use of  pol ygr aph t echnol ogy f or  cer t ai n 

pur poses but  t he r esul t s of  a pol ygr aph t est  ar e not  or di nar i l y  

admi ssi bl e i n cour t .   See St at e v.  Dean,  103 Wi s.  2d 228,  279,  

307 N. W. 2d 628 ( 1981) .   St at ut es al l owi ng use of  a pol ygr aph 

t est  f or  cer t ai n pur poses,  i ncl udi ng t he super vi s i on of  cer t ai n 

of f ender s,  i ncl ude:   Wi s.  St at .  § 51. 375( 2) ( a)  ( " The depar t ment  

may r equi r e,  as a condi t i on of  a communi t y pl acement ,  t hat  a sex  

of f ender  submi t  t o a l i e det ect or  t est  when di r ect ed t o do so by 

t he depar t ment . " ) ;  Wi s.  St at .  § 111. 37 ( " Use of  honest y t est i ng 

devi ces i n empl oyment  s i t uat i ons. " ) ;  and Wi s.  St at .  § 301. 132( 2)  

( " The depar t ment  may r equi r e a sex of f ender  t o submi t  t o a l i e 

det ect or  t est  when di r ect ed t o do so by t he depar t ment . " ) .    

¶89 Li kewi se,  t hat  el ect r oni c moni t or i ng pr ogr ams ar e a 

" f act  of  l i f e i n t he cr i mi nal  j ust i ce syst em"  t hat  i s t aken f or  

gr ant ed,  does not  mean t hat  t he evi dence pr oduced by el ect r oni c  

moni t or i ng devi ces shoul d be t aken f or  gr ant ed by t he cour t s.    

¶90 No one di sput es t hat  el ect r oni c moni t or i ng devi ces ar e 

an i mpor t ant  t ool  f or  t he Depar t ment  of  Cor r ect i ons i n i t s r ol e 

i n super vi s i ng i ndi v i dual s.   The pr obat i on r evocat i on deci s i ons 

c i t ed by t he maj or i t y, 8 however ,  do not  addr ess t he r el i abi l i t y 

of  t he sci ent i f i c  pr i nci pl es under l y i ng t he el ect r oni c 

moni t or i ng devi ces.   Fur t her mor e,  t he pr ocedur es appl i cabl e t o a 

r evocat i on hear i ng ar e subst ant i al l y  di f f er ent  f r om t hose 

appl i cabl e t o a cr i mi nal  t r i al .   See Wi s.  Admi n.  Code § HA 

                                                 
8 Maj or i t y op. ,  ¶49 n. 9.  
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2. 05( 6)  ( May 2010) . 9  That  t he out put  of  el ect r oni c moni t or i ng 

devi ces i s used i n pr obat i on r evocat i on hear i ngs does not  

addr ess t he f undament al  i ssue of  t hi s case.   

¶91 I  do not  doubt  t hat  t he under l y i ng sci ent i f i c  

pr i nci pl es ar e wi del y accept ed,  but  t he evi dent i ar y pr ocess 

r equi r es t hat  t he pr i nci pl es be pr esent ed t o t he cour t  bef or e 

t he evi dence i s det er mi ned t o be r el i abl e.   The pr ocess mat t er s.   

The r i ght  pr ocess was not  f ol l owed her e,  but  can easi l y be 

f ol l owed.      

¶92 I  concl ude t hat  exper t  t est i mony was necessar y i n t he 

pr esent  case t o pr ovi de t he cour t ,  i n eval uat i ng t hi s t echnol ogy 

f or  t he f i r st  t i me,  wi t h t he evi dence necessar y t o ensur e t he 

r el i abi l i t y  of  t he under l y i ng sci ent i f i c  pr i nci pl es upon whi ch 

t hi s pr of f er ed evi dence i s based.   Absent  exper t  t est i mony,  

t her e i s,  I  bel i eve,  i nsuf f i c i ent  f oundat i onal  t est i mony i n t he 

r ecor d f or  t he c i r cui t  cour t  or  t hi s cour t  t o deci de t hat  a 

pr esumpt i on of  accur acy and r el i abi l i t y  exi st s f or  a r epor t  

pr oduced by t hi s t ype of  el ect r oni c moni t or i ng devi ce.   The l ack 

                                                 
9 See,  e. g. ,  Wi s.  Admi n.  Code § HA 2. 05( 6) ( c)  ( May 2010)  

( " Evi dence t o suppor t  or  r ebut  t he al l egat i on may be of f er ed.  
Evi dence gat her ed by means not  consi st ent  wi t h ch.  DOC 328 or  i n 
v i ol at i on of  t he l aw may be admi t t ed as evi dence at  t he 
hear i ng. " ) ;  Wi s.  Admi n.  Code § HA 2. 05( 6) ( d)  ( May 2010)  ( " The 
admi ni st r at i ve l aw j udge may accept  hear say ev i dence. " ) ;  Wi s.  
Admi n.  Code § HA 2. 05( 6) ( e)  ( May 2010)  ( " The r ul es of  evi dence 
ot her  t han ch.  905,  St at s. ,  wi t h r espect  t o pr i v i l eges do not  
appl y except  t hat  undul y r epet i t i ous or  i r r el evant  quest i ons may 
be excl uded. " ) .  

Chapt er  HA 2 gover ns pr ocedur e and pr act i ce f or  cor r ect i ons 
hear i ngs i n t he Di v i s i on of  Hear i ngs and Appeal s.   
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of  exper t  t est i mony t her ef or e const i t ut es an i nsuf f i c i ency of  

pr oof  i n t he pr esent  case.  

I I  

¶93 Even i f  I  wer e t o det er mi ne t hat  exper t  t est i mony was 

not  needed t o expl ai n t he under l y i ng sci ent i f i c  pr i nci pl es of  

t he el ect r oni c moni t or i ng devi ce,  t he St at e f ai l ed t o pr ove t hat  

t he el ect r oni c moni t or i ng devi ce was wor ki ng pr oper l y i n t he 

pr esent  case.    

¶94 The pr oponent  of  t he evi dence must  demonst r at e t hat  

t he evi dence i s pr oduced by an accur at e,  f unct i oni ng devi ce.   I n 

ot her  wor ds,  t he pr oponent  must  aut hent i cat e t he devi ce and 

t her eby t he dat a t hat  i t  pr oduced. 10  As t hi s cour t  expl ai ned i n 

St at e v.  Hanson,  85 Wi s.  2d at  245:   " The accur acy of  t he most  

i ndi sput abl e sci ent i f i c  t heor y i s subj ect  t o i t s appl i cat i on i n 

par t i cul ar  condi t i ons.   The appl i cat i on of  any v i r t ual l y  

undi sput ed sci ent i f i c  f act  t o t he i mmedi at e sur r oundi ng 

condi t i ons must  be expl ai ned i n ascer t ai ni ng i t s accur acy. "     

¶95 The maj or i t y appr opr i at el y r ecogni zes t hat  no 

pr esumpt i on of  accur acy as t o t he par t i cul ar  r epor t  or  

moni t or i ng uni t  exi st s. 11  The St at e must  pr esent  f oundat i onal  

evi dence as t o t he pr oduct i on of  t he speci f i c  r epor t  i t  seeks t o 

                                                 
10 One met hod of  aut hent i cat i on i s Wi s.  St at .  § 909. 015( 9) :   

To demonst r at e aut hent i c i t y f or  pr ocess- gener at ed r ecor ds,  t he 
pr oponent  i s r equi r ed t o i nt r oduce " evi dence descr i bi ng a 
pr ocess or  syst em used t o pr oduce a r esul t  and showi ng t hat  t he 
pr ocess or  syst em pr oduces an accur at e r esul t . "  

11 Aut hent i cat i on i s accompl i shed " by evi dence suf f i c i ent  t o 
suppor t  a f i ndi ng t hat  t he mat t er  i n quest i on i s what  i t s 
pr oponent  c l ai ms. "   Wi s.  St at .  § 909. 01.  
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admi t .   But ,  i nst ead of  pr ovi di ng a f r amewor k f or  ensur i ng t he 

r el i abi l i t y  of  each uni t  and t he par t i cul ar  r epor t  pr oduced,  t he 

maj or i t y concl udes t hat  t he f oundat i onal  r equi r ement s f or  t he 

r epor t  i n t he pr esent  case wer e met  by t he St at e' s put t i ng f or t h 

evi dence " r egar di ng t he i nst al l at i on of  t he speci f i c  devi ce and 

t est i mony as t o i t s accur acy and r el i abi l i t y  by a DOC empl oyee 

f ami l i ar  wi t h i t s oper at i on. "   Maj or i t y op. ,  ¶¶45- 48.  

¶96 I n t he pr esent  case,  I  concl ude t hat  t he St at e f ai l ed 

t o pr esent  suf f i c i ent  f oundat i on t o aut hent i cat e t he r epor t .   

Ther e was not  suf f i c i ent  evi dence t hat  t he devi ce was i n pr oper  

wor ki ng condi t i on at  t he t i me i n quest i on and t hat  est abl i shed 

met hods of  t est i ng t he pr oper  f unct i oni ng of  t he devi ce and 

pr oduct i on of  t he r epor t  wer e f ol l owed.    

¶97 Agent  Kl ar kowski  descr i bed t he pr ocedur es used i n 

set t i ng up t he moni t or i ng uni t .   She t est i f i ed t hat  she had 

r ecei ved f axes f r om t he moni t or i ng cent er  i ndi cat i ng a good 

" hook- up"  at  i nst al l at i on,  al t hough she di d not  do t he 

i nst al l at i on.   The i nst al l at i on was done by anot her  DOC agent ,  

Ti m Gl aeser ,  who was not  cal l ed t o t est i f y.   Si mi l ar l y,  t he 

agent ' s t est i mony t hat  t he uni t  was f unct i oni ng at  t he per t i nent  

t i me was r el i ant  upon conf i r mat i on f r om t he syst em.   Ther e i s  no 

evi dence t hat  a t est  of  t he devi ce was per f or med t o show t hat  i t  

was f unct i oni ng cor r ect l y at  t he per t i nent  t i me.        

 ¶98 Bot h agent s t est i f i ed r egar di ng t hei r  per cept i ons of  

t he r el i abi l i t y  of  t he moni t or i ng uni t s gener al l y,  havi ng never  

per sonal l y hear d of ,  or  been made awar e of ,  an i ncor r ect  r epor t .   

Ther e was l i mi t ed t est i mony r egar di ng t he i nt er nal  t est i ng and 
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f ai l saf e mechani sms f or  t he t ype of  el ect r oni c moni t or i ng devi ce 

i n quest i on.   As wi t h t he under l y i ng sci ent i f i c  pr i nci pl es of  

t he devi ce,  t he DOC agent s '  t est i mony was at  t he l evel  of  a user  

of  t he devi ce.   Fi nal l y,  t her e was t est i mony on t he par t i cul ar  

devi ce t hat  was moni t or i ng t he def endant ,  i n t hat  i t  had been 

r e- al l ocat ed t o moni t or  anot her  i ndi v i dual  and t he agent s di d 

not  know of  any pr obl ems wi t h t he devi ce.  

¶99 Ther e was no t est i mony r egar di ng t he comput er  

pr ocesses i n r ecei v i ng and st or i ng t he dat a,  nor  t he pr ocesses 

f or  pr oduci ng t he r epor t s.  

¶100 Common exper i ence suggest s t hat  t he under l y i ng 

t echnol ogy,  whi ch t he maj or i t y equat es t o t he oper at i on of  a 

cor dl ess t el ephone,  i s not  f r ee f r om gl i t ches or  i nt er f er ence 

under  cer t ai n condi t i ons.   Moder n t echnol ogy has,  i n most  

i nst ances,  succeeded i n i sol at i ng t he r ecept i on of  onl y t he 

s i gnal s desi r ed by a par t i cul ar  devi ce,  but  anyone t hat  has used 

a baby moni t or ,  a t wo- way r adi o,  a t el evi s i on wi t h an ant enna,  

or  a cor dl ess t el ephone l i kel y knows f r om exper i ence t hat  

r ecept i on i s not  per f ect .    

¶101 Numer ous quest i ons al so ar i se i n r egar d t o t he 

r ecor ded t i mest amp t hat  t he St at e pur por t s i ndi cat es t he 

def endant  l ef t  hi s home at  t he t i me i n quest i on.   How i s t he 

c l ock set ,  and how i s t he c l ock mai nt ai ned?12  I t  mi ght  be t hat  
                                                 

12 For  an i nt er est i ng di scussi on on pot ent i al  di sr upt i on i n 
t he accur acy of  c l ocks,  see Set h Bor enst ei n,  Power  Gr i d Change 
May Di sr upt  Cl ocks,  Associ at ed Pr ess,  June 24,  2011,  avai l abl e 
at  2001 WLNR 12667232 ( " A year l ong exper i ment  wi t h t he nat i on' s 
el ect r i c gr i d coul d mess up t r af f i c  l i ght s,  secur i t y syst ems and 
some comput er s——and make pl ug- i n c l ocks and appl i ances l i ke 
pr ogr ammabl e cof f eemaker s r un up t o 20 mi nut es f ast . " ) .   
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t he t i me i s gener at ed by a c l ock ent i r el y wi t hi n t he home 

moni t or i ng uni t .   Al t er nat i vel y,  t he c l ock may be per i odi cal l y 

updat ed by r ecei v i ng s i gnal s f r om a r ecogni zed t i me keeper .      

¶102 What  t est s and mechani sms ar e i n pl ace t o ensur e t hat  

t he t i me ent er ed f or  an out - of - r ange event  i s accur at e?  Ar e 

r egul ar  t est s of  t he syst em r un t o ensur e accur acy,  and i f  so,  

ar e t he t est s based onl y upon i nt er nal  cal i br at i ons? 

¶103 I s i t  possi bl e t hat  when t he r adi o f r equency br acel et  

goes back i nt o r ange i t  woul d not  r egi st er ?13   

¶104 What  happens i f  t he home moni t or i ng uni t  t r ansmi t s 

dat a t o t he moni t or i ng cent er  but  i t  doesn' t  r each i t s  

dest i nat i on?  E- mai l s ar e l ost ,  phone cal l s and f axes ar e cut  

of f .   Agent  Kl ar kowski  t est i f i ed t hat  i f  t he phone l i ne i s 

unpl ugged or  busy,  t he home moni t or i ng uni t  wi l l  s t or e any 

i nf or mat i on unt i l  t he phone connect i on i s r e- est abl i shed.   What  

happens i f  a message i s sent  but  not  r ecei ved by t he moni t or i ng 

cent er ?  I s t her e a l og of  i nf or mat i on st or ed i n t he home 

moni t or i ng uni t  t hat  coul d be r et r i eved t o ensur e t he accur acy 

of  t he i nf or mat i on i n t he r epor t ? 

                                                 
13 See,  f or  exampl e,  St at e v.  Ri ver s,  945 P. 2d 367 ( Ar i z.  

Ct .  App.  1997) ,  one of  t he f ew appel l at e cases f r om anot her  
j ur i sdi ct i on,  i n whi ch t her e i s an i ndi cat i on t hat  t he 
moni t or i ng devi ce i n t hat  case may not  have r egi st er ed or  
t r ansmi t t ed a " l at e ent er "  al ar m as t he syst em was desi gned t o 
do.   " Al t hough t he def endant ' s ankl e br acel et  was st i l l  at t ached 
when he was ar r est ed at  home sever al  days l at er ,  [ t he 
def endant ' s par ol e of f i cer ]  t est i f i ed t hat  he di d not  r ecal l  
havi ng r ecei ved a l at e- ent r y al ar m.   However ,  he was unabl e t o 
ascer t ai n whet her  such an al ar m was r ecei ved because t he 
comput er  pr i nt out s concer ni ng t he def endant ' s cur f ew vi ol at i on 
had been dest r oyed pr i or  t o t r i al . "   I d.  at  369- 70.   
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¶105 Some of  t he quest i ons t hat  I  r ai se may i n some cases 

go t o t he wei ght  of  evi dence r at her  t han i t s admi ssi bi l i t y .   I n 

t hi s case,  def ense counsel  di d not  r ai se t hese quest i ons.   The 

ci r cui t  cour t  may not  have been pr esent ed wi t h a f ul l y  devel oped 

chal l enge t o admi ssi bi l i t y .    

¶106 I n any event ,  t hi s cour t  shoul d be l ooki ng f or  t he 

r i ght  way t o admi t  t hi s evi dence.   Pr esumabl y t hi s t ype of  

el ect r oni c moni t or i ng devi ce has been t est ed by t he 

manuf act ur er ,  and even possi bl y by t he Depar t ment  of  Cor r ect i ons 

as wel l .   I t  mi ght  be saf e t o assume t hat  t hr ough t he r esul t s of  

t hi s t est i ng a number  of  t he quest i ons r egar di ng t he t echnol ogy 

t hat  I  pr esent  may have sat i sf act or y answer s.  

¶107 I  concl ude t hat  t hi s cour t  shoul d pr ovi de gui dance t o 

c i r cui t  cour t s and l i t i gant s on t he f oundat i onal  r equi r ement s 

f or  admi t t i ng evi dence based upon an el ect r oni c moni t or i ng 

devi ce such as t he one i n t hi s case.    

¶108 I n t he pr esent  case t he r epor t  i s ,  i n l ar ge par t ,  a 

r esul t  of  a comput er i zed pr ocess.   Assi st ant  Uni t ed St at es 

At t or ney Ti mot hy M.  O' Shea publ i shed i n t he Wi sconsi n Lawyer  

magazi ne a hel pf ul  checkl i st  f or  pr ovi ng t he r el i abi l i t y  of  t he 

out put  of  a comput er  pr ogr am,  whi ch i ncl udes:   

——Abi l i t y  of  har dwar e/ pr ogr am t o det ect  er r or s 

——Whet her  t he equi pment  i s r egul ar l y checked 

——Whet her  t he pr ogr am and equi pment  pr oduce a t est abl e 
r esul t  

——Whet her  t he out put  i s r out i nel y ver i f i ed:  
aut omat i cal l y as par t  of  t he pr ogr am;  by a 
compl ement ar y syst em t hat  woul d not  wor k i f  er r or s 
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occur r ed i n t he pr ogr am or  equi pment  pr oduci ng t he 
pr oposed r ecor d;  or  by ot her  ext er nal  cont r ol s.  

Ti mot hy M.  O' Shea,  Evi dent i ar y Foundat i ons f or  Comput er  Recor ds,  

Wi s.  Lawyer ,  Feb.  2008,  at  11.  

¶109 These and ot her  f act or s woul d pr ovi de appr opr i at e 

gui dance t o c i r cui t  cour t s and l i t i gant s i n pr esent i ng evi dence 

r esul t i ng f r om a comput er i zed pr ocess t o demonst r at e t hat  t he 

evi dence i s pr oduced by an accur at e,  f unct i oni ng devi ce.   The 

t est i mony i n t he pr esent  case f al l s shor t .  

¶110 Requi r i ng t he St at e t o ver i f y t he accur acy of  t he 

par t i cul ar  el ect r oni c moni t or i ng devi ce does not  i mpose an 

unr easonabl e bur den on t he St at e.   The St at e has seemi ngl y done 

j ust  f i ne compl yi ng wi t h t he r equi r ement s of  St at e v.  Hanson.    

¶111 Fi nal l y,  i t  i s  i mpor t ant  t o c l ar i f y t hat  t he 

maj or i t y ' s concl usi on i s nar r ow.   I t  i s  l i mi t ed t o t he 

t echnol ogy under l y i ng t hi s t ype of  el ect r oni c moni t or i ng devi ce.   

Whet her  exper t  t est i mony i s necessar y t o i nt r oduce r epor t s 

pr oduced f r om dat a col l ect ed by even mor e t echnol ogi cal l y 

advanced uni t s wi l l  necessar i l y  have t o be deal t  wi t h 

i ndi v i dual l y as t hose cases ar i se.   

*  *  *  *  

¶112 I  concl ude t hat  exper t  t est i mony was necessar y t o 

est abl i sh t he r el i abi l i t y  of  t he el ect r oni c moni t or i ng devi ce 

t echnol ogy.   I  f ur t her  concl ude t hat  t he St at e f ai l ed t o pr esent  

a suf f i c i ent  f oundat i on t o ensur e t he r el i abi l i t y  and accur acy 

of  t hi s r epor t  as gener at ed f r om dat a acqui r ed by t he par t i cul ar  

el ect r oni c moni t or i ng uni t .    

¶113 For  t he f or egoi ng r easons,  I  di ssent .  
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¶114 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.   
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